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PRESIDENT’S MESSAGE

Jock Schulte

first one, this final article is started at my favorite

place, Flathead Lake. Just like the incredible vistas
that are my good fortune to experience, being president has
allowed me to observe our profession with an expansive
view.

What I have seen and experienced in the last year will
forever impact my perception of lawyers, our role in society
and how the privilege and responsibility of being a lawyer
impacts us as human beings.

S o this is it, my last President’s Message. Like the

A satisfying year of State Bar work

On values, Blackberries and lawyers’ lives

Montana School of Law. Monthly luncheon meetings were
held at the school where students were provided informa-
tion on such things as the history of the bar, services, and
benefits available, insights to obtaining and performing
judicial clerkships, and opportunities in non-traditional
areas of practice. The meetings continue this school year.
The Montana Values Task Force met and made a prelimi-
nary list of Montana Values that has formed the basis for
discussion and the potential implementation of a set of core
values for Montana lawyers. (See:

The most memorable and uplifting
experiences I have had as president
were the swearing-in ceremonies with
the Montana Supreme Court to admit
into the profession the new Montana
lawyers. At each ceremony, there was
an incredible positive energy with pal-
pable excitement in the air. For the
new admittees the hopes and dreams
of becoming a Montana lawyer are
finally achieved, with the next step
being the reality of actually practicing law.

My first substantive act upon being elected was to focus
the annual trustee retreat on gathering information about
Bar members. This was accomplished by putting panel dis-
cussions together: a just-graduated-from-law-school panel;
a one-to-five-years-in-the-practice panel; a fifteen-

-or more-years-in-the-practice panel; a non-practicing
panel; and a retired-lawyers panel. While some had deter-
mined that the traditional practice of law was not for them,
they clearly still used their skills obtained as a lawyer in
their current endeavors. It was also clear that most lawyers
are very satisfied with the practice and their lives as
lawyers. A change in work expectations was evident in
some younger lawyers, with an increase in personal time
away from the practice being a priority. Competency, dedi-
cation to clients, service to community, civility among
attorneys, ongoing gender issues, respect for the judicial
process and the judiciary, strong adherence to ethics, and
constant vigilance aimed at providing access to justice were
also some common themes that were articulated that day.

The Bar has increased its presence at the University of

My most memorable
experience was watching
excited law grads get
sworn in as new attorneys.

s

President’s Message, March 2008
and the August 2008 Montana
Lawyer article “The Search for
Montana Attorneys’ Core Values”).
The proposed values were discussed
at the Road Shows occurring this
year at Kalispell, Hamilton, Great
Falls, and Livingston. These discus-
sions shall continue at next year’s
Road Shows and other Bar events,
hopefully culminating with a resolu-
tion passed at the 2009 Annual Meeting that adopts a state-
ment of core values for Montana lawyers.

CHANGE IN THE PRACTICE of law is rapidly
occurring on a worldwide basis. Some believe that multi-
jurisdictional practice is a reality that is here to stay.
Technology such as e-mail, e-filing, videoconferencing,
video court appearances and electronic document dissemi-
nation have changed the way the legal professional func-
tions. Most of us still remember the typewriter, mag-cards,
CPT systems, and then the first computer word processors
as vital tools in the practice. Now, cell phones,
Blackberries, laptops, instant messaging, and constant high-
speed access to the Internet are all apparently vital tools in
the practice as well. Renowned UM Professor Albert
Borgmann gave us some unique perspective on the impor-
tance of maintaining social interaction in the practice and
the value of honoring tradition in the profession during this
time of galloping technological change. (See: Dr.

More PRESIDENT'S MESSAGE, Page 13
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2008 STATE BAR AWARDS

John Connor receives the Jameson

Is first non—judicial public servant to earn Bar’s top honor

for the Montana Attorney General’s

Office, is receiving the State Bar of
Montana’s top honor this year, the 2008
William J. Jameson Award.

The award was presented at the Annual
Meeting in Butte this month.

The Jameson Award, named after the
late federal judge William J. Jameson of
Montana, is given to the State Bar member
who has exemplified the highest values of
the legal profession throughout his or her
career. Mr. Connor, who is planning to
retire from his state office at the end of the
year, is the first non-judge public official to
earn the Jamerson Award since it was first
presented in 1989.

The following is the letter nominating
Mr. Connor, written by Helena attorney
Elizabeth Baker:

John Connor, the chief criminal counsel

I DO NOT BELIEVE there is a lawyer
in Montana more deserving of the Jameson
Award than John Connor. Over the course of his 38-year legal
career, John has tirelessly served the courts, the Bar, the legal
profession, and the people of Montana. He has — with dedica-
tion, humility, compassion, and the humor essential to surviv-
ing three decades in the criminal justice system — done more to
advance the cause of justice and the rule of law than could
ever be described in a few paragraphs.

John Connor began his legal career in 1970 with the
Litigation Unit of the Montana Legal Services Association.
After a brief term as MLSA’s state deputy director, he was
hired by then-Attorney General Robert Woodahl to handle
civil and criminal appeals, original proceedings in the Montana
Supreme Court, and federal court cases. John was in private
practice for approximately 10 years, first with the Helena firm
of Gough, Shanahan, Johnson & Waterman, and then as a part-
ner in Smith, Connor & Van Valkenburg in Missoula. There —
among other things — John administered Missoula County’s
contract public defender program and operated the firm’s
branch office in Boulder, where he also served as city attorney
for Boulder and Whitehall.

John became the Jefferson County attorney in October 1982
and served in that position for five years, when he was hired
by Marc Racicot to work in the County Prosecutor Services
Bureau of the Attorney General’s Office. He has been in that
office for the last 20 years.

John Connor: mentored
and trained generations of
attorneys and law enforc-
ment officers.

As the State of Montana’s chief prosecu-
tor, John has handled many of the most
high-profile and complex criminal cases
from every corner of the state. He also has
been called in to deal with lesser but politi-
cally charged offenses — such as official
misconduct, false claims and embezzle-
ment — involving local officers who present
conflicts of interest for the county attor-
neys. In every case — whether it be pre-
meditated brutal murder or petty theft —
John is thorough, professional, discreet,
and forthright. Driving to the far reaches of
Montana, often bringing his own food and
staying in low-budget motels, John pre-
pares and tries the cases and then heads
back to Helena, leaving the limelight for
others.

THROUGHOUT HIS legal career,
John has developed a reputation among
judges, legislators, law enforcement offi-
cers, corrections officials, victims’ advo-
cates, and defense attorneys as an honest, courageous, hard-
working, and passionate prosecutor who always has justice and
fairness as his objective. While he has been involved in every
recent death-penalty case in Montana, there are many, many
more in which his pragmatic counsel has resulted in the death
sentence not being requested. John takes the big view and
never pursues a course because of popular opinion or public
pressure.

While John has served the public as a prosecutor, he also
has given his time unselfishly to the court system and the Bar
in many ways. John currently serves as chair of the Criminal
Jury Instructions Commission, vice chair of the Commission
on Rules of Evidence, and chair of the Commission on
Unauthorized Practice. He has served many years and put in
countless hours on each of those commissions. He also has
served on the State Bar’s Insurance & Client Security
Committee, on the Board of Crime Control’s Statewide Drug
Strategy and Jail Recodification committees, on the Criminal
Procedure Commission, and on the Board of the Montana
County Attorneys Association.

IT IS PROBABLY NOT AN OVERSTATEMENT to say
that John has provided training to all of the judges and most of
the lawyers and peace officers in the State of Montana. From
the early days of his career, where he assisted in training with
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MLSA, to his many years of conducting semi-annual county
attorneys’ training seminars, to teaching at the law school’s
trial practice seminar and the Law Enforcement Academy,
John has mentored and provided training to several genera-
tions oof attorneys and law enforcement officers. John has
served under and counseled five different attorneys general.
He has provided biennial legislative reviews to the Montana
Judges Association for close to 20 years.

Among state legislators, John is trusted and sought out. He
is a constant presence in the judiciary committees of both the
House and the Senate. He has educated many legislators on
criminal law, and is widely respected for his candor, integrity,
and common-sense advice. John never comes with a political

Desmond earns Professionalism Award

Missoula attorney Brenda Desmond, who has been a stand-
ing master for the 4th Judicial District Court for the past 14
years, has been award the 2008 George L. Bousliman
Professionalism Award by the State Bar.

In her work as standing master, and also in her frequent
mediations and settlement conferences, “ Brenda excels at
making people feel respect between litigants and for the
court,” said Missoula attorney Cyndy Smith, who also is chair
of the Bar Board of Trustees, in her nomination of Ms.
Desmond. “She is a model for showing courtesy to parties.
She is also very creative in fashioning solutions that work well
for all concerned.”

Ms. Desmond, a a co-founder of Missoula’s Drug Court
and a member of Missoula County’s DUI Task Force, served
as standing master for the Missoula District Court since 1994.
She also serves part-time as chief justice of the Fort Peck
Tribal Court of Appeals.

Ms. Desmond was admitted to practice law in New York in
1977 and in Montana in 1980. A graduate of the State

Pro Bono Award goes to Ann Shea

Butte attorney Ann Shea has been awarded the newly
named Neil Haight Pro Bono Award by the State Bar.

“Ann is a very active participant in the 2nd Judicial
District's Pro Bono program — she does not refuse a case
referred to her.,” said the Bar’s Access to Justice Committee.
“She also acts as guardian ad litem for the Drug Court in
Butte. She volunteers monthly at the Belmont Senior Center,
answering legal questions for seniors. She volunteered to be
on the modest means attorney panel and has taken these cases
referred to her outside the pro bono program.”

In addition to her law-related volunteer activities, Ms. Shea
sits on the Board of Directors for the Mining Museum in Butte
and sits on the Alzheimer's Council for Butte. She also serves
as the Area C trustee for the State Bar.

The Pro Bono Award has been named for Neil Haight of
Helena, who was the long-time executive director of the
Montana Legal Services Association and who died in August.

or personal agenda, except to make the legal system function
better. John also has participated in innumerable public educa-
tion activities, from presentations to civic groups to acting in
“To Kill a Mockingbird” at a Helena Law Day celebration.

John Connor is a tireless public servant and a consummate
professional. He is one of the state’s pre-eminent trial lawyers,
and one of the most quiet. He takes pride in the fact that his
cases, which literally deal with matters of life and death, are
done quicker, less expensively, and more efficiently than cases
dealing “only” with money. He has worked in the background,
for a modest public salary and with a self-deprecating sense of
humor, for 38 years. His time for appropriate recognition from
the Bar is long past due and very well deserved.

University of New York at Buffalo
Law School, she has been involved
in the planning and programming |
of the Missoula Youth Drug Court |4
since its inception in 1996 and pre- |
sides over the weekly drug court
staffing and court session when
Presiding Judge John W. Larson is
absent. From 1999-2002, she was a
member of the Tribal Advisory
Committee of the National
Association of Drug Court
Professionals, in cooperation with
the Tribal Law & Policy Institute and the U.S. Department of
Justice Drug Courts Program. She has been a consulting fac-
ulty member for the U.S. Department of Justice Juvenile Drug
Court Planning Initiative administered by the National Council

Brenda Desmond

More DESMOND, Page 18

“With her active private
practice, Ms. Shea is extremely
busy and works hard as an advo-
cate for children, handles wrong-
ful discharge cases and family
law,” the Committee wrote.
“Although she never lacks for
business, Ann never says no to
taking a pro bono case and
assisting clients in need, free of
charge. She always takes on the
work joyfully and works as hard
for her pro bono clients as does for those who pay.”

Ms. Shea graduated from the University of Montana’s
School of Law in 1996. She joined the Butte-Silver Bow

Ann Shea

More on SHEA, Page 18
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Butte pro bono program is award-winning model

New to Bar awards this year is the Community Pro Bono
Award that recognizes a program that goes far beyond a single
pro bono attorney. The first Community Pro Bono Award goes
to what is being called a “model” for such programs — the 2nd
Judicial District’s pro bono program in Butte.

Started by a loosely organized group of attorneys, the pro-
gram was formalized by then sitting District Judges Whalen
and Purcell. Now fully developed, every attorney practicing in
the 2nd Judicial District knows that they are expected to par-
ticipate in the pro bono program and accept cases when called
upon to do so. The phrase, “It’s not mandatory, it’s alphabeti-
cal,” has been used jokingly in connection with the program
for some time.

The program is staffed by part-time librarian, part-time pro-
gram director Marijo MacDonald. Working through Montana
Legal Services Association, Ms. MacDonald selects attorneys
from her database case-by-case. Exceptions to taking a case
are made, but only temporarily.

With full support from District Judges Kurt Krueger and

Matteucci receives the Haswell Award

Bradley Newman, “Marijo makes sure that every attorney in
the District does his part in supporting the program and help-
ing Butte's indigent litigants get their day in court,” said
Montana Supreme Court Justice Brian Morris in prepared
remarks for the presentation of the award at the Bar Annual
Meeting.

To assist attorneys who do not practice in areas of family
law and other types of cases likely to come to the pro bono
program, the Butte Bar regularly sponsors CLEs addressing
the legal substance of the most commonly assigned cases.

“While other communities have judicially-supported, well-
functioning pro bono programs, we recognize the 2nd Judicial
District's program as a model program and the only ‘all- in’
program in the state,” Justice Morris said. “It would not be a
success without the support of the judges, the assistance of
Marijo MacDonald, and most importantly, the attorneys who
practice in the 2nd Judicial District and who give their profes-
sional skills and time to help their neighbors in need of legal
assistance.

B John Dratz Jr., a Montana
native now practicing law in San

Matteucci
honored for
excellent
research and
‘beautiful writ-

ing.

New Equal Justice Award goes to namesake

The first presentation of the new Karla M. Gray
Equal Justice Award, so named by the Access to
Justice Committee, will go to . . . Karla M. Gray.

Billings attorney Sherry
Matteucci has been given the
State Bar’s Haswell Award for
her Montana Lawyer magazine
article about Ella Knowles,
Montana’s first female attorney.

Members of the Bar’s Past
Presidents Committee, who judge
the Haswell Award, called her
extensive profile of Ms. Knowles
— who lived from 1860 to 1911 —
as “well researched” and “beauti-
fully written.”

The award, named after the
late Montana Supreme Court
Chief Justice Frank Haswell, who

The annual award will honor a judge who is

dedicated to improving all Montanans’ access to
state and local courts, regardless of income. “It is
my hope it will become the Jameson Award for

left a monetary endowment to
recognize the most useful and
interesting article contributed in
the past year to The Montana
Lawyer, carries a $200 prize.

Ms. Matteucci, a former U.S.
attorney for Montana, submitted
her article “Ella Knowles: a
woman of courage” for the
March 2008 edition of the maga-
zine.

Three other authors who con-
tributed articles for the magazine
were recognized by the
Committee for honorable men-
tions this year. They are:

Montana has seen before,” Ms. Baker said. “Her
work is the guidepost for this award and she is its
inaugaural recipient.”
The award is based on a judge’s involvement in
supporting and developing state and local pro bono
and self-help law programs. “The inception of this
award,” Ms. Baker said, “coincides with the forth- on

Diego, on “Big city law firm las-
soed in Montana: The Seltzer art-
appreciation case” (September
2007).

B Patrick Davis, Ph.D., a
Great Falls forensic psychologist,
on “How lawyers and courts
should choose forensic mental-
health examiners” (November
2007).

B Dr. Albert Borgmann, of
the University of Montana
Department of Philosophy, on
“Digital law vs. analog lawyers”
(February 2008).

Find
more
State
Bar
awards

judges,” said Beth Baker, a Committee member. coming adoption of a new Code of Judicial Page 11
It also coincides with the “graduation” of Chief =~ Conduct, which we expect will include language
Justice Gray from her position on the Montana that specifically recognizes a judge’s ability to pro-
Supreme Court. “Chief Justice Gray leaves a lega-  vide leadership in improving equal access to the
cy of commitment to equal justice like none justice system.
SEPTEMBER 2008 THE MONTANA LAWYER PAGE 7



DIVORCE & BANKRUPTCY

Avoiding traps for

By James A Patten
and Craig D Martinson
Billings attorneys

he Bankruptcy Abuse &
I Prevention & Consumer

Protection Act of 2005,
Pub. L. 109-8, 119 Stat. 23
(2005) (BAPCPA ) makes sever-
al material changes with respect
to domestic relations and bankruptcy. The definition of a
domestic support obligation (DSO) is clarified in greater
detail." Also, the automatic stay, which is generally triggered
upon the filing of a bankruptcy case, is no longer applicable to
domestic relation matters, except property division.” Further,
BAPCPA has made a significant change to whether or not an
obligation arising out of a decree of dissolution that is not a
DSO is dischargeable.’ Finally, DSOs, which include spousal
maintenance as well as child support, enjoy the highest priority
for distribution from a bankruptcy estate. A domestic rela-
tions attorney should be familiar with these changes in bank-
ruptcy law if sound counseling and advice is to be given.’

DOMESTIC SUPPORT OBLIGATION

BAPCPA has modified the statement of what marital obliga-
tions are non-dischargeable by deleting the pre-BAPCPA 11
U.S.C. § 523(a)(5) in its entirety and simply stating in its place
the phrase “(5) for a domestic support obligation.” BAPCPA
added 11 U.S.C. §101(14A) which defines the term “domestic
support obligation.” This new definition gives a more detailed
description of what is included in non-dischargeable marital
obligations. It makes it clear that accrued interest on an out-
standing DSO is included in the non-dischargeable DSO,
which was not specifically allowed under the prior definition.

The new definition also states that a DSO owing to or
recoverable by a child’s parent, legal guardian, or responsible
relative or a governmental unit is non-dischargeable. These
specific entities were not included in the prior listing of enti-
ties for whom such debts were non-dischargeable. The new
definition of a DSO also states that any obligation in the
nature of alimony, maintenance or support is not dischargeable
whether or not such debt is expressly so designated. While
there was pre-existing case law that has made such a determi-
nation, it is now clearly stated by statute as non-dischargeable.

LIMITATION OF AUTOMATIC STAYS IN
DOMESTIC RELATIONSHIP PROCEEDINGS

Generally, when a bankruptcy case is filed, the “automatic
stay” is immediately imposed which stays pending litigation
concerning monetary claims against the bankrupt debtor or
claims against property of the debtor.® Prior to the enactment
of BAPCPA the filing of a bankruptcy stayed child-support
enforcement or modification actions, marriage dissolution, and

the divorce lawyer
Changes in laws affect your

brigfs on domestic ob]igation

property-apportionment actions.
The automatic stay continued,
typically, until modified by an
order of the bankruptcy court or
until the debtor obtained a dis-
charge.” As a matter of practice,
the filing of a bankruptcy case
stopped all pending hearings and
trials, including domestic rela-
tions trials.

Congress has now excepted most domestic-relations matters
from the automatic stay. Specifically, the stay does not apply
to:

B The establishment of paternity®;

B The establishment or modification of an order for
domestic-support obligations’;

B Actions concerning child custody or visitation'’;

B The dissolution of a marriage, except to the extent that
such proceeding seeks to determine the division of property
that is property of the estate'’;

B Actions regarding domestic violence'’;

B The collection of a domestic support obligation from
property that is not property of the estate’® (i.e., post bankrupt-
cy wages);

B Actions relating to the withholding of income that is
property of the estate or property of the debtor for payment of
a domestic support obligation under a judicial
or administrative order or statute';

B The withholding, suspension, or restriction of a driver’s
license, professional or occupational license or recreational
license under state law as specified in §466(a)(16) of the
Social Security Act'’;

B The reporting of overdue child support owed by a parent
to any consumer reporting agency as specified in §466(a)(7) of
the Social Security Act'’;

B The interception of a tax refund as specified in §§464
and 466(a)(3) of the Social Security Act or under analogous
state law'’; and

B The enforcement of a medical obligation as specified
under Title IV of the Social Security Act'®.

The automatic stay will, however, continue to apply to the
division of property.”® Since the stay does not apply to nearly
all domestic-relation matters, a bankruptcy filing should have
little affect on the initiation or continuation of any matters
pending when the bankruptcy is filed.

DISCHARGE OF NON-DOMESTIC
SUPPORT OBLIGATIONS

There is a significant change in BAPCPA concerning the
discharge of obligations incurred by a divorce decree between
the debtor and the debtor’s former spouse that are not DSOs.

PAGE 8
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Child support and spousal maintenance have long been except-
ed from discharge.”® However, property division obligations
were dischargeable under the 1978 Bankruptcy Code until the
1994 amendments when they were excepted from discharge
only upon the application of the debtor’s former spouse and
upon a showing that the debtor had the ability to pay the
property division obligation, or that the benefit of the dis-
charge to the debtor was outweighed by the detriment of the
discharge to the debtor’s former spouse.*' This involved a test
balancing the effect of discharging the obligations between the
debtor and the debtor’s former spouse. The debtor’s former
spouse had to object to discharge within 60 days of the credi-
tor meeting.”” The expense and uncertainty of such an objec-
tion resulted in infrequent filings. Effective Oct. 17, 2005, this
prior statute was drastically modified

able. This contention was rejected by the 9th Circuit prior to
BAPCPA *® The Montana Bankruptcy Court in a post BAPC-
PA case confirmed this holding when it adopted the 9th Circuit
statement from Short, Id. which stated “...a premarital debt
becomes a divorced-related debt covered by 523(a)(15) when
expressly included in a decree of dissolution.””’

Debtors have also argued that premarital debts for which
they are obligated by reason of a divorce decree would be dis-
charged when not payable directly to the debtor’s former
spouse because the Bankruptcy Code only exempts from dis-
charge “... an individual debtor from any debt ...(15) to a
spouse...””® The narrow reading of the statute would seem to
support this interpretation. An early law review article on this
exemption statute sustained such an interpretation when the

author stated:

with the elimination of the judicial deter-
mination of whether or not a non-sup-
port obligation was discharged in bank-
ruptcy.” This amended statute makes it
clear that a non-support obligation
incurred in a dissoltion proceeding very
likely will not be discharged in a
Chapter 7, 11 or 12. The issue is, how
broad is this non-discharge right of the
debtor’s former spouse for marital obli-
gations the debtor incurred by

reason of a dissolution of marriage
decree that does not fall in the definition
of a non-dischargeable DSO?

This issue arises out of the language
used in the amendment. The statute as
amended states that the individual debtor
is not discharged “...from any debt...(15)
to a spouse, former spouse or child of the debtor...incurred... in
the course of a divorce...”.** This clearly states that if the dis-
solution of marriage decree required the debtor to pay an
amount directly to the debtor’s former spouse for any reason,
that obligation is not discharged as to the debtor’s former
spouse.” This statute as amended clearly requires a divorce
lawyer to be aware of this non-discharged obligation created
when a direct payment that is not a DSO to the debtor’s spouse
arises out of the dissoltion decree.

The issue that divorce attorneys need to be aware of is the
likelihood that pre-dissolution of marriage marital debts for
which the debtor is responsible to pay directly to a third party
creditor in the dissolution decree will most likely be non-dis-
charged as to the debtor’s former spouse. While there is only
limited case law analyzing this discharge issue, the cases to
date hold that any such debt would not be discharged as to the
debtor’s former spouse, even though discharged as to the origi-
nal creditor. Debtors have raised two arguments claiming such
assumed debts should be determined to be discharged as to the
debtor’s former spouse. One argument is that this section
applies only to debts that were “incurred... in the course of a
divorce.” By this argument, debtors have contended that
because the obligation had been entered into with third parties
prior to the dissolution of marriage proceeding, it was not
“incurred” by reason of the divorce and therefore discharge-

It is not unusual that dur-
ing a divorce proceeding
one or both parties come
to the realization that a
bankruptcy is necessary.
If only one party comes
to such realization,
problems arise.

D

Now, only a marital debt owed “to a
spouse, former spouse, or child of the
debtor ““ comes within §523(a)(15).
This means that where a debt is not
“actually in the nature of alimony,
maintenance or support,” and the debt
is payable by the debtor directly to a
third party, such as a loan assumption
provision or a “hold harmless “
agreement, then the debt is not cov-
ered by either 523(5) or (15) and
therefor it falls into the category of
“nonpriority” or general unsecured
debt, which is not excepted from dis-
charge.”

As of this date, no cases have been
reported that would support such an argument. While there are
only a limited number of cases that have discussed this issue
of payment to a third party and not to the debtor’s former
spouse, those cases that have reviewed this issue have uni-
formly determined that any debt that becomes the obligation of
the debtor in a dissolution decree to a third party is not dis-
charged as to the debtor’s former spouse notwithstanding there
was only an assumption of a pre dissolution marital debt with-
out any direct payment to the former spouse by the debtor.
Such a position is consistent with other legal authorities:

Section 523(a)(15) now provides, unqualifiedly, that a
property settlement obligation encompassed by section
523(a)(15) is nondischargeable. Thus in individual cases
under chapters 7 and 11 and in cases under chapter 12, all
of which base dischargeability on the subsections of sec-
tion 523 (a), the distinction between a domestic support
obligation and other types of obligations arising out of a
marital relationship is of no practical consequence in deter-
mining the dischargeability of the debt.*’

See also Hon. William Houston Brown, “Bankruptcy and

More on DIVORCE & BANKRUPTCY, Page 31
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It helps for child advocate
to still be a boy himself

By Alana Listoe
Helena Independent Record

eter Bovingdon’s personality has

Pmany facets. But the one that may
stand out the most is his

ability to feel young.

He can relate to children and
says he feels like a side effect of
growing up is a lack of playing,
but he refuses to live like that.

If there’s fresh powder, you
can bet Bovingdon’s on the ski
hill. And if there’s buff single-
track, you’ll find him on the
bike trails — but if the thermals
are rising off the mountain
slopes, he’s packing his hang
glider up to the edge of a cliff.

Bovingdon, 39, [a Helena
attorney] is officially the devel-
opment specialist for Montana
Legal Services, but he also con-
tracts with the state to represent
abused and neglected children in Lewis
& Clark County.

It’s easy for him to relate to children
in general, particularly boys. “I know
what they are interested in,” he said.
“We look at the world the same way.”

He calls up his childhood fascination
with “Star Wars” to help him understand
how children feel about the world.

“Who they connect with tells a lot
about them,” he said after receiving a
community service award recently at the
Capitol Rotunda. “They are all engaged
in epic battles and their planets are at
stake.”

SOME BOYS connect with Han Solo
because when it comes down to it they
make moral choices, but have to think
about them, Bovingdon said.

One boy he worked with was done
dealing with adults because it just
seemed not to get him anywhere. He
related most to Boba Fett, a bounty

hunter who’s not on the dark side or
with the Force, and he doesn’t talk.
Bovingdon said understanding the
boy’s connection to Boba Fett helped
him relate to how he was feeling about

being stuck between two homes.

For another boy it’s Yoda, small, and
funny. It’s C-3PO for another because he
could be broken into pieces yet still
work — a tough one for Bovingdon to
talk about.

No one really relates to the movie’s
hero Luke Skywalker, he said.

Bill Collins, director of the Court
Appointed Special Advocate program in
Helena, said Bovingdon steps into the

Peter Bovingdon,
at left, loves to

glider, above.

Helena Independent
Record photos

lives of children at the worst time, assur-
ing them he’ll be there. And he always
is. “He’s been a gold mine for us,”
Collins said.

Bovingdon comes to his current cases
armed with knowledge from a wide
swath of the legal system. He was an
assistant attorney general in Mike
McGrath’s office, and before that he
worked in the public defenders office.

“He has a working knowledge from
every direction,” Collins said. “He’s
really just a compassionate guy for chil-
dren and works really hard to do what’s
best for kids. He has a good rapport with
kids because he can
capture the world
through their eyes.”

DISTRICT Court
Judge Jeffery Sherlock
enjoys having
Bovingdon in his
courtroom. Beyond
getting a kick out of
the tan suede desert
shoes Bovingdon
wears, Sherlock said
the attorney doesn’t
take things personally
and understands that
you win some and
lose some.

Sherlock described

Bovingdon as having a
good sense of humor

5, ¢

and said he’s

talk Star Wars o 4 q‘}iet’

. . polite and doesn’t wan-
with children der all over with ques-
when he’s not tioning.”
flying his han

ying g ALTHOUGH

Bovingdon said he
enjoys thinking about
law, what he likes to
talk about the most is
hang gliding. And once
he starts, it’s more than
obvious that he may just be a little
obsessed.

His love of soaring with the birds
began as a desire to become a pilot in
college, but when an opportunity to hang
glide came his way, he was hooked.

“I knew right away it was a direction
my life was going to take,” he said.

More BOVINGDON, Page 34
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Cynthia Smith is Bar’s new president-elect

August election leads to 3 new

members of the Board of Trustees

Missoula attorney Cynthia K. Smith, who has been chair of
the State Bar’s Board of Trustees for the past two years, was
elected as the State Bar’s president-elect in the August vote for
officers and trustees.

Voters in Missoula, Great Falls, and Bozeman areas added
three new faces to the Bar’s Board of Trustees.

In Area B (Missoula area) Matthew Thiel of Missoula won
a spot on the Board along with the other two Top 3 vote get-
ters, Board incumbents Shane Vannatta and Tammy Wyatt-
Shaw.

In Area D (Great Falls and surrounding area) Great Falls
attorney Darcy Crum won election to the Board, while Trustee
Jason Holden won re-election. Bar Trustee Gale Gustafson of
Conrad lost his run for re-election, not finishing in the Top 2.

In Area G (Bozeman area), Bozeman attorney Lynda White
was elected to the Board. She replaces Carl Borquist of
Bozeman, who resigned from the Board in July. Board incum-
bent Jane Mersen, a Bozeman attorney, was re-elected to rep-
resent Area G.

Comment period set
for Bar’s proposed
fee-arb rule changes

The trustees of the State Bar of
Montana and the Bar’s Fee Arbitration
Committee have petitioned the Montana
Supreme Court to revise the Rules on
Arbitration of Fee Disputes (see August
2008 Montana Lawyer). The petition
requests a time period for receipt of pub-
lic comments and that the petitioners be
given the opportunity to respond to the
comments prior to consideration of the
proposed changes by the Court.

The Court has granted any interested
persons until Oct. 3, 2008, in which to
file comments, suggestions, or criticisms
with the clerk of the Supreme Court
regarding the proposed revisions. The
Courst said each commenter must file
seven copies of any such comments.

See the proposed fee-arbitration
changes at http://courts.mt.gov/new
rules.asp

Others elected by the Bar
membership in August were:

® Billings attorney Damon
Gannett, re-elected as the Bar’s
ABA delegate.

® Bigfork attorney Randall
Snyder was re-elected as a Bar
trustee in Area A.

® Butte attorney Ann Shea was fi-dl
re-elected to the Board from Area |
C.

Although the officers and
trustees take their positions
immediately, Ms. Smith will not
become the Bar president until
September 2009 when the term of the current president, Chris
Tweeten of Helena, expires.

Cynthia Smith

MS. SMITH was a non-traditional college student, starting
college at the Salish & Kootenai College in Pablo when she
was 30 and had three children. She received her undergradu-
ate degree in Political Science from the University of Montana

John F. Blackwood, Bozeman
Jack H. Bookey, Bellevue WA
George Dalthorp, Billings

Earl Genzberger, Post Falls ID

More SMITH, Page 18

2008 STATE BAR AWARDS

The following awards were to be presented at the 2008 State Bar Annual Meeting,
in addition to the awards listed on Pages 5-7:

Distinguished Service Awards

Carl Borgquist — OutgoingTrustee

Max Hansen — Outgoing ABA Delegate

Jim Lewis — Outgoing Chair of Fee Arbitration Committee

Jim Murphy (posthumous) — Member of Health Benefits Trust and
member and Chair of Lawyers Fund for Client Protection

Amy Pfeifer — Outgoing member of Access to Justice and Judicial
Relations committees

Peggy Probasco — Past President, outgoing Chair of Lawyer Referral &
Information Service

50-year pins for a half-century of membership in the State Bar:

Daniel P. Lambros, Missoula
George McCabe, Great Falls
James E. Purcell, Butte
Ward A. Shanahan, Helena
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STATE BAR NEWS

More Bar members comment on dues hike

After the announcement in the June/July Montana Lawyer that
the State Bar is petitioning the Montana Supreme Court for a
Bar dues increase, nine letters of comments were printed in the
August edition. This month, we present all the letters about
the dues that we have received since.

Montana should give consideration to creating a separate
dues classification for government attorneys. Government
attorneys do not have the same requirements for attorney disci-
pline and personal support, as the oversight of government
attorneys is different and more pervasive, with much more
oversight of the attorney’s work and client relationships. Also,
all governmental agencies provide “malpractice coverage” to
their employees acting within the scope of their employment.

Additionally, in most cases the services sought to be cov-
ered by the increased dues are duplicative of those offered by
the government agency through its personnel programs.

Last, attorneys employed by the local, state and federal gov-
ernments earn less than their counterparts in the free market
arena. Please consider a graduated fee for government attor-
neys, as a one size fee does not fit all.

— Nancy Anderson Sinclair, U.S. Air Force
Black Eagle, Mont.

Thank you for waking me up! I have been paying inactive
dues to the Montana Bar Association for over 25 years for no
apparent reason. The Montana Lawyer has been my only ben-
efit. Although I like hearing about my old friends and
acquaintances, the magazine is hardly worth $125 per year.

I suspect that there are a great many inactive lawyers who
will drop their bar memberships when they see that the pro-
posal is to raise active lawyers $75 and to raise inactive
lawyers $50. Does anyone consider this an equitable division
of your proposed dues increase?

If I were making my living practicing law in Montana, I
certainly would have no opposition to paying bar dues of
$300; but my bar dues since leaving Montana (in 1984) have
been a donation. The Montana Bar Association will cease to
be one of my charitable contributions in the future.

— Brent Appelgren, Superstition Mountain, Ariz.

I'll submit something more formal, but I think the Bar may
need to look at either some sort of income-based dues or a sig-
nificantly lower dues requirement for attorneys working in
state government.

In the private bar the firm, not the individual attorney, pays
its attorneys’ bar dues and expenses them for tax purposes.
Most state attorneys have to pay their own bar dues and cannot

expense them unless they are able itemize them or can claim
the dues as a business expense.

Moreover, it seems to me that the necessity of the Lawyers
Fund for Client Protection and the Office of Disciplinary
Counsel is driven exclusively or almost exclusively by the
actions of the private bar. It's not that we're necessarily better,
more ethical attorneys, but our clients are not likely to sue us
for malpractice or seek reimbursement of funds we have stolen
from them (we don't even have trust accounts) — we have a
very different attorney-client relationship.

— David A. Scrimm, chief, Hearings Bureau
Montana Department of Labor & Industry

Why are you asking the memberships' opinion on a Bar
dues increase. Are you trying to give the Bar members a false
sense the we have a say in the matter? The Bar and Supreme
Court have made it perfectly clear we have no say. My dues
have gone up 300 percent and I haven't had a say.

I guess this is once again a case of: "You got to give them a
fair trial before you hang them." In the 1970s the Bar mem-
bers were promised that if they voted to make Bar membership
mandatory, the Bar members would have a right to vote on any
dues increase. With that promise the members were induced
to vote for mandatory Bar membership.

We all know how well that turned out for the Bar members.
To the smug satisfaction of the State Bar hierarchy, the dues
were increased. The empire was increased with a larger
bureaucracy than ever. Now the bureaucracy is trying to put it
to us once again so they can get bigger.

I know some people would say "get over it, you lost.”

Well, I have bent over and accepted it. However, it is hard to
"get over it" when the Bar keeps trying to make me believe |
have any say in the matter.

So, to repeat the first question, why is the State Bar going
through a pretense of asking for the "memberships™ opinion.
(The Phrase "Be heard ..." is laughable). The State Bar will
do what it damn well pleases in spite of what the members
want.

— W. Lee Stokes, Bozeman

I believe the proposed dues increase is unacceptably high,
and ask that you consider a lower amount, such as $25 [instead
of $75].

The proposed dues increase is for funding the Lawyers’
Assistance Program (LAP). The LAP serves an important
function in working through severe personal problems that
some members of the State Bar experience. Though the work
of the LAP is laudable, the proposed dues increase comes soon
after significant increases in other assessments paid by State
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Bar members. The Disciplinary Counsel
Assessment of $125 was imposed by the
Supreme Court less than two years ago.
This assessment, added to the license
taxes and membership dues, creates a
significant financial burden for practic-
ing lawyers. In addition, the total cost to
practice law in Montana would become
the highest among the states in our
region.

I believe that a dues increase at this
time is imprudent. If any dues increase
must be considered, I request that you
consider a lower assessment. A dues
increase on the order of $25 a year may
be more appropriate.

— Curtis E. Larsen, legal counsel,
Montana State Fund, Helena

PRESIDENT’'S MESSAGE, from Page 4

Borgmann’s article “Digital law v. analog lawyers,” February 2008 Montana
Lawyer).

Of course, I have had the distinction (no doubt a dubious distinction in some
people’s minds) to explain to Bar members that a dues increase would be neces-
sary in order for the Bar to keep performing its mandated duties. While an
increase is needed just to address the general rise in the price of doing business,
the Bar is also committed to the Lawyers Assistance Program, directed by Mike
Larson. Mike stopped by my office a couple of weeks ago and described how he
has been spending his time recently: assisting lawyers in crisis, closing down
practices of disabled or otherwise unavailable lawyers, and setting up proactive
programs that can be of benefit to all lawyers. There can be no reasonable doubt
that the LAP is a vital and necessary program of the Bar. As such, it needs to be
funded.

Even though my term seemed to fly by, I believe my presidency kept the Bar
going in the right direction. So from my current vantage point, the perspective I
have is one of satisfaction. I sincerely appreciate all of the fine and hard work
performed by the Bar staff and Bar volunteers, without which no president could
function.

Thank you for giving me the honor of being of service to the Bar as president.

O

STATE BAR CALENDAR

September 26

Construction Law CLE, Holiday Inn, Bozeman

October 2

Access to Justice Forum for the public, 4-6 p.m., Butte Public

Library

October 3

State Bar Executive Committee meeting, 10 a.m., State Bar

offices, Helena

October 7

Swearing-in Ceremony for new lawyers, 10 a.m., Montana

House of Representives chambers, Helena

October 8

Law Education & Information Committee conference call, 10

a.m.

October 16-17
Annual Bankruptcy CLE, Wingate Inn, Billings

October 17
New Lawyers CLE, DoubleTree Hotel, Missoula

October 23
Access to Justice Forum for the public, 3-5 p.m., Bozeman,
location to be announced

October 25
Content and advertising deadline for November edition of
Montana Lawyer magazine.

November 1-8
CLE & Sea, Cozumel, Mexico

November 14
CLE Institute meeting, State Bar offices, Helena

Montama’ s Lawyers Helping Lawyvers Hotline

1-888-385-9119

Call if you or a judge or attomey you know needs help
with stress and depressian issues or drug or aladhol addiction
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Upcoming CLE seminars for Montana lawyers

September 22-24 Missoula — UM Law School

Federal Lands Agenda for the 21st Century 11.50 CLE credits.
Presented by the Public Land & Resources Law Review, (406) 243-
6568

September 24 Missoula — UM Law School
Jones Tamm Lecture: Justice Antonin Scalia 1.0 CLE credits.
Presented by the UM Law School, (406) 243-4311

September 24 Helena — Metcalf Building, Capitol Complex
Documenting Disciplinary Action 3.0 CLE credits. Presented
by the state Personnel Division, (406) 444-3985

September 24 via satellite
Hot Topics: New Texas Franchise Tax 2.0 CLE credits.
Presented by Edward Jones Company, (314) 515-5848

September 25 Billings
Family Violence Conference 2.0 CLE credits. Presented by
the Billings Area Family Violence Task Force, (406) 252-3680

September 25 Helena — Metcalf Building, Capitol Complex
Ethical Issues in Public Service 6.50 CLE credits, including
6.50 Ethics credits. Presented by the state Personnel Division,
(406) 444-3985

September 25 Missoula — Missoula Courthouse
The Law, The Guardian & Supervised Parenting 1.0 CLE cred-
it. Presented by the 4th Judicial District Court, (406) 258-4742

September 26 Bozeman — Holiday Inn

4th Annual Construction Law Institute 6.75 CLE credits.
Presented by the State Bar CLE Institute and the Bar’s
Construction Law Section. See details of program, speakers
and registration at CLE/Upcoming CLEs at
www.montanabar.org

September 26 Helena — Hampton Inn
RIM at the Counsel Table 6.0 CLE credits. Presented by the
Big Sky Chapter of ARMA, (406) 455-8451

September 26 Missoula — Grant Creek Inn

Settling Uninsured and Underinsured Motorist Claims 6.0
CLE credits, including 1.0 Ethics credit. Presented by the
National Business Institute, (800) 930-6182

September 27 Missoula — UM Law School

UM Football CLE: Employment Law Developments 2.0 CLE
credits. Presented by Prof. William Corbett. See
www.umt.edu/law

October 9 Helena — Colonial Hotel
Montana Water Law 10.25 CLE credits, including 1.0 Ethics
credit. Presented by The Seminar Group, (206) 463-4400

Other web & phone CLEs for Montana credit are:

B MTLA's SeminarWeb Live! Seminars at www.sem-
inarweblive.com/mt/index.cfim?showfullpage= I &even
t=show AppPage&pg=semwebCatalog&panel
=browseLive

B [orman Education Services' teleconferences at
www. lorman.com/teleconferences/

October 16-17 Billings — Wingate Inn

Annual Bankruptcy CLE 10.0 CLE credits, including 1.0
Ethics credit. Presented by the State Bar and its Bankruptcy
Section. See details of program, speakers and registration
under CLE/Upcoming CLEs at www.montanabar.org

October 17 Missoula — DoubleTree Hotel
New Lawyers CLE Presented by the State Bar and its New
Lawyers Section. Details to be mailed to Bar members

October 18

UM Football CLE: Developments Affecting the Criminal Law
Practitioner 2.0 CLE credits. Presented by Prof. Andrew
King-Ries. See www.umt.edu/law

October 20 Helena - Wingate Inn

1031 Exchange, Tenant-in-Common Real Estate, &
Charitable Remainder Trusts & Investing 8.0 CLE credits.
Presented by 1031 Exchange Solutions, (406) 586-0356

October 21 Great Falls - Holiday Inn

1031 Exchange, Tenant-in-Common Real Estate, &
Charitable Remainder Trusts & Investing 8.0 CLE credits.
Presented by 1031 Exchange Solutions, (406) 586-0356

October 21 Billings — Holiday Inn Grand
Montana Human Resource Conference 8.25 CLE credits.
(406) 444-3982

October 22 Billings - Hilton Garden Inn

1031 Exchange, Tenant-in-Common Real Estate, &
Charitable Remainder Trusts & Investing 8.0 CLE credits.
Presented by 1031 Exchange Solutions, (406) 586-0356

October 22 Bozeman — Gran Tree Inn
Licensing Your Innovation 2.25 CLE credits. Presented by the
Montana Dept. of Commerce, (406) 841-2749

October 23 Missoula — Hilton Garden Inn
Land Use Law & Growth Management 4.0 CLEcredits.
Presented by New West Publishing, (406) 829-1725
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October 28 Billings — Western Clocktower Inn

Probate Practice: The Essential Basics 6.50 CLE credits,
including 1.0 Ethics credit. Presented by the National Business
Institute, (800) 930-6182

October 29 Billings — Crown Plaza Hotel

Insurance Coverage Litigation 6.0 CLE credits, including 1.0
Ethics credit. Presented by the National Business Institute,
(800) 930-6182

October 29 via satellite
Lifecycle of an LLC Treated as a Partnership 2.75 CLE cred-
its. Presented by the Edward Jones Company, (314) 515-5848

Oct. 31 — Nov. 1 Missoula — UM Law School

Annual Tax Institute 10.5 CLE credits, including 1.0 Ethics
credit. Presented by the UM Law School. Details to be mailed
to Bar members and posted at www.umt.edu/law

November 1 Cozumel, Mexico

CLE & Sea: General Practice 15.0 CLE credits, including 5.0
Ethics credits. Presented by CLE & Sea and the State Bar of
Montana, (406) 677-6789

November 15 Missoula — UM Law School

UM Football CLE: What Family-Law Practitioners Need to
Know About the Indian Child Welfare Act 2.0 CLE credits.
Presented by Prof. Maylinn Smith. See www.umt.edu/law

November 22 Missoula — UM Law School
UM Football CLE: Developments in Insurance Law 2.0 CLE
credits. Presented by Prof. Greg Munro. See ww.umt.edu/law

A %

It’s Timel

Time to verify your individual histing for the

2009 Lawyers’ Deskbook & Directory

B-_- sure we have your current contact information by
sending vour address/phone/tax/cmail o
jdhveleyimmontanabar.ory by October 7, 2008

Attention all ﬁrmj."

Thc.: Law firm scotion® af the back of the Deskbook 1s by
requesl only, so if vou would like 1o be included please send
the imformathon tojdivelevidmontanabar.ore

bv October 7, 2008.

Dodt T Foeget & inclode 2l affiliated altoracys and stafil
‘2 or more al lopseTs Uy
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State Bar of Montana Bookstore

These Montana legal manuals and videos are for sale or rent via this mail-order catalog. Other
Montana Bar-produced video seminars, are available for download to your computer on the Online
CLE catalog at www.montanabar.org.

LEGAL PUBLICATIONS

Montana Probate Forms
2006, 288 pages
Book plus CD $150

Civil Jury Instructions

(MPI — MT Pattern Instructions)
1999 w/2003 Update, 400 pages
Book plus CD $200

Criminal Jury Instructions
1999 w/2003 Update, 400 pages
Book plus CD $105

Handbook for Guardians &
Conservators

2005, 60 pages incl. 5 forms
Book plus CD $150

2008 Lawyers’ Deskbook & Directory
Available now
Book $35

MT Family Law Form Book
2005, 93 pages incl. 26 forms
Book and CD $150

Public Discipline Under MT Rules
of Professional Conduct

2006, 115 pages annotated

Book $35

Public Information Flyers
tri-fold brochures, $10/bundle of 100
Client Bill of Rights
Dispute Resolution

Divorce in Montana

How Lawyers Set Their Fees
Purchasing Your Home
Renting a House or Apartment
Small Claims Court

After an Auto Accident

When You Need a Lawyer
Wills & Probate

Statute of Limitations Manual
1998, 95 pages w/2001 Update
Book $25

Step-parent Adoption Forms
2003, 5 forms
Book $20

U.S. & Montana Constitutions
Pocket-sized booklet
$4 each

University of Montana Law Review
Subscribe at www.umt.edu/mir

Public Lands Law Review
Subscribe at www.umt.edu/publicland

MONTANA CD/DVD
SEMINAR RENTALS
Send 2 checks — one for $75 rental fee, one
for $25 security deposit

NEW! consumer Law Series Phone
CLEs - Parts |, Il, & 1lI

3.0 CLE credits

3-CD set

Surviving Credit Card Debt
5.0 CLE credits
2 DVDs, print materials included

2007 Criminal Law Update
Speaker: Prof. Andrew King-Reis
2.0 CLE credits

DVD, prints materials included

2007 Wrongful Discharge CLE
Speaker: UM Prof. William Corbett
2.0 CLE credits

DVD, print materials included

2007 Copyright Law CLE
Speaker: UM Prof. Scott Burnham
2.0 CLE credits

DVD, print materials included

2007 Best of State CLE

5 CD set features 5 topics:
- Workers’ Comp in a Nutshell
- Small Firm & Solo Practice
- Engagement & Disengagement Letters
- Community Property in Another State: Effect
on MT Dissolution
- Adult Felony Sentencing
1.0 CLE credit each topic

5 CDs, print materials included

2007 Landlord-Tenant CLE
3.0 CLE credits

3-CD set, audio only

Print materials included

2007 Montana Ethics CLE, Butte
5.0 CLE credits, inc. 5.0 Ethics credits
Set of 4 DVDs, print materials included

TO ORDER

To pay by check, please fill out the mail-in form below:

Name

Send the item(s) circled above to:
Mailing Address

Street Address

Amount Enclosed $
Mail order & check to: State Bar of Montana, PO Box 577, Helena MT 59624

City, State, Zip

To pay by credit card, please see the online Bookstore at www.montanabar.org

(Payment must accompany all orders)




2007 Landlord-Tenant CLE
3.0 CLE credits

3-CD set, audio only

Print materials included

2007 Montana Ethics CLE, Butte
5.0 CLE credits, inc. 5.0 Ethics credits
Set of 4 DVDs, print materials included

2006 State & Federal Court Decisions
Affecting Criminal Law
2.0 CLE credits

DVD, print materials included

2005 Chapter 13 Bankruptcy CLE
5.0 CLE credits

Set of 4 DVDs, print materials included

2005 Information Technology CLE
1.50 CLE credits
DVD, no print materials available

MONTANA DVD SEMINARS
FOR FREE
DVDs, $25 deposit required

2007 Inheriting Indian Land confer-
ence
2 DVD set

2007 MT Leadership Summit on the
Protection of Children

2-DVD set,

2.75 CLE credits

2006 Early Childhood Development
‘Implications for Court’
1.5 CLE credits

2006 Streamlining Treatment & Legal
Requirements
1.5 CLE credits

2006 Building a Case for Permanence
2.75 CLE credits

2005 Substantive & Procedural
Dependency Law
1.5 CLE credits

2005 Adolescent Brain Development
1.0 CLE credit

2004 Guardian Ad Litem’s Role in
Abuse & Neglect Proceedings
2.50 CLE credits

CLE MATERIALS

on CD or via e-mail, $35

CLE materials from 2008

2008 Consumer Law 3-Part Series'2008
CLE & SKI

Effective Mediation Techniques; 2007 Supreme
Court Update; Montana Stream Access; Managing
the Complex Real Estate Case; Structured
Settlements

Primer on New Court Rules
Including Federal, Appellate, Workers’
Compensation, Water Court and Local Rules

Leap Into Litigation

All Law, On All Matters; Who Wants to be Stress
Free?; Subpoenas: 3rd Party, State; Federal &
HIPPA; Settlements & Mediation; Legal Interviewing
& Investigation

Oil & Gas

EIm Coulee Field; Right to Access & Surface
Damages; Leasing from a Lessor’s Perspective;
BLM'’s Leasing Program; Lawyer-Created Title
Problems; Natural Gas Power Plant Development;
Joint Ventures & Audits

Water Rights for the General
Practitioner

Water Rights Fundamentals & Jurisdiction; Water
Court Perspectives; Supply, Demand & the Future of
Water Rights Claims; Ditch Easements; Realty
Transfer Certificates; Ownership Updates Under HB
39

CLE materials from 2007

Attorney/Paralegal Practice Tips
Investigating and Discovery; Electronic Filing; Fed
Rules on Discovery And E-filing; Human Rights
Bureau Overview

Bench-Bar CLE

Dealing with Pro Se; Appellate Procedure Rule
Changes; Security Approach; Technology; Local Fed
Ct Rules; Voir Dire; Opening & Closing Statements

Best of State

Opening an Office; Engagement/Disengagement
Ltrs; Community Property In Another State; Worker’s
Comp; Adult Felony Criminal Sentencing

CLE & Ski

Environ. Concerns for Developers;
Engagement/Disengmt. Ltrs; Supreme Ct. Update;
Impaired Practitioners; Pro Bono Obligations;
Solo/Small Firm Tips

Construction Contracting

Limiting Losses; Delivery Methods; Sustainability;
Supreme Court update; Representing the Owner;
Design Professional Contracts

Copyright Law Update
Prof. Scott Burnham — Mini CLE

Criminal Law Update
Prof Andrew King-Ries — Mini CLE

Dispute Resolution

Education Mediation; Mandatory Appellate
Mediation; Substantive Arbitrability; Ethics; The
Judicial Review; The Art of Negotiation

Ethics

Reviewing the Basics; A Business View; Conflicts of
Interest; Common Pitfalls; Flat Fees; Impaired
Practitioners; Engagement Letters

Landlord-Tenant Disputes
Author: Klaus Sitte, director of Montana Legal
Services

Oil & Gas Update

EIm Coulee-Horizontal Bakken in Richland Co.;
Deducting Expenses from Royalties; Lessor’s
Perspective; Title Problems; Lease Forms; Company
Perspective; Access Right & Surface Damages

Pre and Post-Trial Tips

Taking & Defending Depos; Recovering Atty’s Fees;
Declaratory J'ments; Impaired Practitioners;
Electronics Expectations-Judge’s View

Solo/Small Practice

Opening an office; Leaving a Firm-Ethical
Considerations; Going from Large Firm to Small/Solo|
Practice; Hiring & Firing; Ethical Considerations
when Client Lies in Court and Reporting Other
Attorney’s Misconduct; View from Bench: Courtroom
Decorum & Pitfalls

Stream Access

History; Fish, Wlife & Parks Interest; Bitterroot Rvr.
Protect. Assn & Recreationists Perspective; Land
Owners’ Interest

Wrongful Discharge Update
Prof. William Corbett — Mini CLE

To request CLE materials
from 2006 or earlier,
contact Gino Dunfee at 447-2206

State Bar of Montana members get 20% discount off all ABA publications.
Go to www.ababooks.org and enter the code PAB7EMTB when ordering.




DESMOND, from Page 6

of Juvenile and Family Court Judges.
Since 2003, Ms. Desmond has

directed planning and implementation of
the Missoula Mental Health Court pro-
gram, designed to divert individuals with
serious mental illness charged with mis-
demeanors and non-violent felonies into
treatment. She is also involved in
Missoula Jail Diversion project, which
began, in January 2007, to work with the
GAINS TAPA Center for Jail Diversion
to develop a community jail diversion
plan for people in the criminal justice
system with serious mental illness.

Ms. Desmond was on the faculty of
the University of Montana School of

Law from 1985-1994 where she taught
in the areas of appellate practice, legal
writing, legislation, public land and
resources law, and served as supervising
attorney and then director of the Indian
Law Clinic. Ms. Desmond has worked
extensively in the field of Indian law: as
court advisor for the Crow Tribal Court,
as staff attorney in the Montana Legal
Services office serving the Crow and
Northern Cheyenne Indian Reservations,
as staff attorney for the Montana
Legislative Committee on Indian Affairs
and as associate appellate justice for the
Confederated Salish and Kootenai Tribal
Court of Appeals. Ms. Desmond has
also worked for the Montana Legislative
Council and as staff attorney to the
Montana House Judiciary Committee.

Gov. Brian Schweitzer appointed Ms.
Desmond to the Montana Board of
Crime Control in 2007. She is a mem-
ber of the Board of the Western Service
Area Authority, and the Missoula DUI
Task Force. She has also served on the
Missoula Forum for Children & Youths
Oversight Committee, the Forum’s
Missoula Underage Substance Abuse
Prevention Team, and the Missoula
Indian Center Board of Directors.

Ms. Desmond has two sons, Erik who
is in his senior year of high school and
Ben, who just entered law school.

The Bousliman Professionalism
Award is named in honor of George
Bousliman of Helena, who was execu-
tive director of the State Bar for 17
years. O

SHEA, from Page 6

County Attorney’s Office as a deputy
city-county prosecutor. As a prosecutor,
she served on the Butte-Silver Bow

CORP
& LLC
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| SEALS & RUBBER
', STAMPS TOO!
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| Serving MONTANA
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Inter-agency Juvenile Task Force, Butte-
Silver Bow Child Protective Team, the
Butte-Silver Bow Family Violence
Council and the Butte-Silver Bow Adult
Protective Team.

In June 2001, Ms. Shea joined the
TouchAmerica legal department. In
2003, Butte District Judge Judge Kurt
Krueger recruited her to develop Butte’s
first drug court. In 2004, she was hired
full-time as the drug court’s standing
master. In 2005, she resigned the posi-

tion to focus solely on private practice.

Ms. Shea volunteers at the Butte-
Silver Bow Belmont Senior Citizens’
Center by providing a free legal clinic.
She serves on the Butte-Silver Bow Bar
Association’s Pro Bono Committee and
participates in the Montana State Bar’s
Modest Means Program. She serves on
the Guardianship Committee for
Southwestern Montana and the has
resumed serving on the Butte-Silver
Bow Adult Protective Team. O

SMITH, from Page 11

and then graduated from the UM School
of Law in 1990. She clerked for
Federal Judge Charles C. Lovell and
then went into private practice in
Missoula.

Ms. Smith currently practices in the
firm of Jasper Smith Olson, emphasizing
personal injury, criminal defense, and
employment law. She has been involved
with the State Bar throughout her legal
career. She has been a Bar trustee for 10
years, including two years as chair of the
Board of Trustees. She was president of
the New Lawyers Section, then a mem-
ber and later chair of the Judicial
Relations Committee. She has been a
member of the Ethics Committee for
more than a decade and is a past chair of
that committee. She currently serves on

the Professionalism Committee.

Ms. Smith is a 2004 graduate of
Gerry Spence’s Trial Lawyers’ College,
and has attended many graduate courses
at the college since graduating. She also
has taken five doctoral-level classes in
Psychology.

She lives in Lolo with her husband of
37 years, Ed. They have two sons who
are lawyers. Their oldest son, Brian, is a
public defender in Missoula. Their
younger son, Rob, is also a member of
the State Bar of Montana and practices
construction law in Minneapolis. Their
youngest, daughter Holly, is a paralegal
in Portland who is about to go to grad
school. Ms. Smith has five grandkids.

o
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Annual CLE Seminar

Susan E. Jones, Ph.D.
Selecting and
Influencing Your Jury

Practical Pretrial‘and
Trial Strategies that Win Cases

includes

Jury Selection

from the Judges’ Point of View
with Hon. Donald W. Molloy, Hon. Edward
P. McLean and Hon. Jeffrey M. Sherlock

November 21, 2008
7 CLE hours
Doubletree Edgewater

Missoula, Montana
A limited block of rooms has been
reserved for MDTL program participants.

Call 406.728.3100 and ask for the
MDTL room block.

On or Before Nov. 3 After Nov. 3
J MDTL Member $250 $315
O Nonmember $335 $400
O Paralegal $165 $205
U Claims Personnel $130 $150
U Law School Students $25 $25
O Members of the Judiciary Comp timentary Comp timentary

Payment must accompany fegistration Total Enclosed $

Payment Information:

OVisa I Mastercard O American Express (1 Check (made payable to MDTL)
Cardholder's Name {please print)
Account #

Validation Code
Cardholder's Address
City /State/Zip

Registration Policies: The registration fes includes all sessions and course material. Payment must
accompany registration form to receive eardy registration discount Cancellations received in writing
by November 3 will be subject to a $25 service charge. No refunds will be made after November 3.
Course material will be mailed to pre-paid registrants who were not able to attend the conference.
Registration substitutions may be made at any time without incurring a senvice charge.

Exp. Date

Authorizing Signature

Montana Defense Trial Lawyers

Seminar Schedule & Program Outline
7:45-8:30 am Registration

8:30-10:00 am Where Have all the Jurors Gone?
¢ Is there a crisis in confidence?
¢ Jurors—in their own words
Jury Deliberations
* How jurors reach conclusions
How Jurors learn
« Crafting a case that hits home

¢ Choosing words that speak volumes
Break

Voir Dire—What You Really Need to Know
to Make Good Decisions
+ What you must ask, what you should ask,
and what you should never ask
Jury Selection Simplified
¢ Utilizing a 2-track rating system to simplify
jury selection
+ Evaluating prospective jurors” “influence quotient”

10:00-10:15 am
10:15 am-Noon

Noon-1:00 pm MDTL Meeting and Lunch {on your own)
1:00-2:00 pm Jury Selection from the Judges’ Point of View
* Hon Donald W. Molloy, U.S. District Court (MT)
+ Hon, Edward P. McLean, 4th Judicial District
* Hon. Jeffrey M. Sherlock, 1st Judicial District
2:00-3:15 pm Jury Selection Simplified (continued)
Opening Statements: “Attention!”
+ Techniques that make your case come alive
* 50 ways to leave an impression
3:15-3:30 pm Break
3:30-5:00 pm Opening Statements (continued)

Witnesses ... “Preparation Makes Perfect™
* Winning tools for witness preparation
Closing Argument...“It Ain't Summation”
+ Making your last impression resonate in the
deliberation wom
* Motivating jurors to find for your client

Registration

Name

Nickname for badge

Firm

Address

City/State Jip

Telephone

Fax

E-mail

Send registration to:

MONTANA DEFENSE TRTAL LAWYERS

36 South Last Chance Gulch, Suite A + Helena, MT 59601

Phone 406.443.1160 + Fax 406.443.4614

e-mail: sweingartnerz@rmsmanagement.com + website: www. mdtl.net




The 56th Annual University of Montana School of Law Tax Institute features a distinguished faculty of national tax practitioners and scholars
who will address a broad range of current income tax and estate and gift tax planning topics.

Annual Update: Income Tax
Professor Samuel A. Donaldson — University of Washington School of Law

Annual Update: Transfer Taxes
Associate Dean Elaine Hightower Gagliardi — The University of Montana School of Law

Problems and Pitfalls in Formation of Partnerships with Built-in Gain and Loss Property
Professor Daniel L. Simmons — University of California at Davis School of Law

Distributions from Partnerships and LLCs: What You Know About Distributions from Corporations is
Irrelevant
Professor Martin J. McMahon, Jr. — University of Florida College of Law

Fine Tuning the Like Kind Exchange
Professor J. Martin Burke — The University of Montana School of Law
Gary Randall - Workland & Witherspoon, PLLC, Spokane

Employment Tax Liability
Professor Kristen G. Juras — The University of Montana School of Law

Annual

Advising and Overseeing the Internal Revenue Service and Taxpayer Advocacy: Who is Doing What?
Dean E. Edwin Eck — The University of Montana School of Law

TaX In Stitute Tax Legislative Policy and Public Opinion
Professor Larry Zelenak — Duke University School of Law

Real Estate Ownership by Nonprofits
Octoher 31_ “0\’0"1']0' 1 2008 Linda A. Winslow — Executive Vice President, Kingman Winslow, LLC, Seattle
L

Evil Siblings for Practitioners: New Section 6694 and Circular 230 Section 10.34
DouhIeTree HOtEI Jonathan Blattm achr — Milbank, Tweed, Hadley & McCloy, LLP New York

Missoula, 16 F Interstate Commerce and Montana's Tax System; Montana Income and Corporate License Tax Issues
Dan Bucks — Director, Montana Department of Revenue

Derek Bell - Tax Counsel, Montana Department of Revenue

Brenda Gilmer — Tax Counsel, Montana Department of Revenue

The fee for the 56th Annual Tax Institute is $300 for registrations received by October 24, 2008, and $350 for registrations received later.
For more information, visit our web site at www.umt.edu/law.

- e e e e omm oemomm oem oemoemomm o= PLEASE DETACH AND RETURN == o o o o o o o o o o o o o o o o

56th Annual Tax Institute Name
October 31 - November 1, 2008
Registration Form

Badge name (if different)

Firm or agency

56th Annual Tax Institute Address
School of Law . ]
The Univarsity of Montana  |SCHOOL City State Zip

32 Campus Drive I_{?A\ X 7 Phone Email
Missoula, MT 58812

www.umt.edu/law Profession
Fax: 406.243.2576 The University of Montana

i O $300 if registration received by October 24 or 1 $350 if registration received later
Questions?

holly kulishigumontana.edu or 406.243.6509

PAYMENT INFORMATION

U Check {payable to The University of Montana School of Law)
O Visa O Mastercard

| am interested in the following
Continuing Education Credits:

4 Montana CLE .

O Idaho CLE Credit Card #

d  Washington CLE Exp.Date ~  CW¥Vcode

Q  Wyoming CLE Name on card

Q  Certified Public Accountant (CPE)

Q Certified Financial Planner (CFP) Billing acldress

Q  Certified Banker (CTFA) Signature Date
4 Enroliment Agent

O Other

Montana Laver




One lawyer’s tribute to the late Neil Haight

The following is excerpted from a eulogy
presented at the memorial event for Neil
Haight, former executive director of
Montana Legal Services, who died in
August:

By Susan Gobbs
Helena attorney

First off, let me say how sorry I am
that I can’t be there in person, but I am
attending a conference in Vancouver and
couldn’t make it home in time for Neil’s
goodbye party; for this is what he want-
ed — no sermon in a church, just a gath-
ering of family and friends to remember
a wonderful, unique human being.

Other speakers will no doubt talk
about Neil’s professional and personal
accomplishments of which there are
many, so I’ll concentrate on sharing my
personal thoughts and feelings.

If you are very lucky in your life, you
will come across individuals who will
impact you in profound, life-changing
ways. And so it was for me with Neil. I
first met Neil 20 years ago when [ inter-
viewed for a Legal Services job in the
Havre office. I°d just been out of law
school a year but [ was pretty sure most
law firms didn’t conduct interviews in a
bar — but okay. I met Neil, Russ
LaVigne, and Steve Bunch in a Helena
watering hole. Neil was suspicious
because I ordered a coke and that was
my first indication that my life and my
legal career were going to take a dramat-
ic turn for the better.

We visited for a while, they checked
my references and Neil called to tell me
that I was hired on a probationary status.
Later in my career,
whenever he was
annoyed, he would
remind me that I
was still on proba-
tionary status and |
should watch my
step.

Working with
Neil was always
interesting, very
interesting, and I worked with him for
almost 15 years at MLSA, 10 of which
were in the Helena office. I started off
by calling him Sir or Mr. Haight and he
didn’t like that, so we progressed to
Unsir and eventually to Neil. He was
never too busy to share thoughts and
advice and, conversely, if you didn’t
have a client in your office, he’d come
by to bounce ideas off you and get your
opinion. He never made you feel that
your youth or inexperience made your
opinion less valuable. He gave credit
where credit was due, but for him work
was a team effort and “we” was most
important, not “L.”

Leaving Legal Services was not an
easy decision, and Neil never really
understood why I left. But he supported
me, gave advice and offered help even
after I left MLSA.

Neil and Betty have always had a
warm and gracious home. My family
has had many fun times on the boat and

at the house, as have numerous others. I
lived in their basement one summer
when we were moving to Helena and 1
couldn’t find a place to live. I, however,
didn’t seek to repeat the wallpaper down
there in my own home.

Neil and Betty have acted as honorary
grandparents in our family — teaching
my daughters many skills from shooting
pool, to driving the boat, to skiing. They
have supported Rick and me through dif-
ficult times and celebrated happy events.
One of Neil’s favorite stories involved
my daughter Sarah, when she was about
13. He knew we were starting to have
some teenage troubles, so he went to
great lengths one night on the boat to tell
her how smart I was and how he valued
me at the office. She looked at him and
said “ I don’t think she’s so smart!” He
just loved that because it reminded him
of Leslie [Neil’s daughter].

Thank you, Leslie and Randy, for
sharing your Dad. He was very proud of
you both. But knowing your Dad, I’ll
bet he didn’t necessarily tell you that
very often — but he told us how he felt
about you. Betty, I think you know how
he adored you and what a good team
you made. Neil was never effusive
with praise, if you got a compliment,
you cherished it because it was hard-
earned. The highest compliment he
could give is that you were a “good
hand.”

So good-bye, Neil, you were a very
good hand — and we shall miss you very
much.

10 Things [ learned from Neil

By Susan Gobbs

know more than you do.

6. At the end of the day, when tough decisions need to be

1. Clients are people, no less worthy of respect than any other

individual.

2. Herding cats is not easy, but can be very rewarding.

3. If you screw up it's not the end of the world, just admit it and

move on.

4. Shorter briefs are usually better.

5. Support staff are to be treated with respect, they usually

outside the office.

made, make them. No dodging the bullets.

7. How to be passionate about the work and still have a full life

8. Flair pens are the best writing instruments in the world, and
fudge is the best food.

9. When confronted with your own preconceived notions, feel
free to change your mind.

10. It's okay to drive down the middle of a two-lane road — until
you meet another car.
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MANAGING YOUR PRACTICE

By Paul Schorn

Quick beats big when it comes
to linebackers and law practices.
One of the solo practitioner’s
greatest weapons is his nimble-
ness. Without meetings to attend
or committees to persuade, a
solo can react quickly to developments in a case or trends in
the marketplace.

But this advantage often is wasted by solos who leave
themselves without the financial resources to take advantage
of new situations. As Benjamin Franklin observed, “There are
three faithful friends: an old wife, an old dog — and ready
money.” Here are three basic tips for solo practitioners who
want to protect their financial flexibility.

Type it yourself. Every solo ought to know how to type well,
at least 60 words per minute and, better yet, 100. I started
practicing law in the age of the Dictaphone (obtained by cross-
ing a gramophone with a brontosaurus), but I haven’t had any-
one type anything for me in years.

My ability to type has saved me tens of thousands of dollars
in secretarial wages and just as many hours of reviewing
pointless drafts of simple letters. Not a week goes by that I
don’t think of Mrs. Fleming, my stern, blue-haired, 10th-grade
typing instructor. Lawyers who are not lucky enough to have
their own Mrs. Fleming can find amazing, interactive comput-
er programs for less than $30 that will teach them to type in a
matter of weeks. They will never, never make a better invest-
ment in their practices.

Learning to type also expands the hours the solo can work
to include evenings, weekends and holidays, when support
staff are off leading normal, healthy lives. I love having oppos-
ing counsel tell me they absolutely refuse to produce important
documents on a Friday afternoon — and making sure a motion
to compel is sitting on their fax machine when they come into
work on Monday morning.

If it doesn’t plug in, buy it used. The retail markup on
office furniture is obscene. Refuse to pay it. According to the
U.S. Small Business Administration, about one-third of new
employer establishments fail in the first two years and about
56 percent in the first four years. I half-suspect that many of
these folks’ businesses go under because they overpaid for
their conference tables, armchairs and credenzas. Find their
furniture, and you’ll save a bundle.

Most major cities have stores whose business it is to buy
large lots of office furniture from failed operations and resell
it. Their stock usually runs the gamut from shabby brown
plaids to pristine Herman Miller Aeron chairs. Be prepared to
sweat while you shop, as these places usually keep the over-
head low by operating out of old warehouses, but the savings

How solos can gain
financial flexibility

are worth it. A large, high-end
metal file cabinet can run $900
or more new. The same cabinet,
after just a couple of years and
perhaps a few small scratches,
can be picked up at one of these
resale shops for about a third of
that. The same goes for desks,
chairs, tables, lamps and virtually anything else your office
might need.

As an alternative, consider antique furniture. Even good-
quality antiques are usually cheaper than the furniture made
specifically for businesses. A plain, medium-size conference
table can cost $2,500 new, while a little hunting might turn up
an 8-foot oak table with barley-twist legs for a quarter of that
price. And antiques generally are more than adequate for the
light duty they receive in a solo’s office.

Keep the money moving. Money is to a law office what
blood is to a body: You’ve got to have enough, and it has to
keep moving, or you die.

I fought the idea of a line of credit for a long time. If I liked
being beholden to others, I’d have stayed at a firm and never
become a solo. But that changed as my caseload grew in vol-
ume and value. A small case in my field might require $500 in
expenses and take three months to resolve, while a large case
can gobble up $25,000 and drag on for two or three years.
Carrying 20 or so cases at a time, those numbers can add up.
Eventually, I had to accept some occasional debt so as not to
be strapped for cash and unable to fly off to Tulsa, Okla., or
Topeka, Kan., on short notice for that crucial deposition or to
take a good case to trial because of the state of my operating
account. Sometimes my line is fairly burdened, sometimes it’s
paid off, but it’s always there. That allows me to do what I
need to do, when I need to do it.

Another tool in the solo’s financial arsenal is the sweep
account. This is a type of bank account in which funds are
automatically transferred or “swept” into an investment vehi-
cle of some kind (such as a money market or mutual fund)
each night or Friday evening and then transferred back to be
available when business resumes. This process can pay real
dividends over time, especially when a few highly productive
months swell a solo’s operating account with large amounts of
money she doesn’t need right now — but will eventually.

Taking advantage of opportunities for saving money and
putting some basic financial know-how into play can put solos
in the best possible position to respond quickly to opportuni-
ties. And that’s just good business.

PAUL SCHORN is a solo practitioner with offices in Lockhart
and Austin, Texas.
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Vision Net hosts a network of videoconferencing locations around the state that can
help you increase productivity and give you more time for the things that matter.

With more than 150 sites in Montana including 30 district courts and access to
locations all across the country, Vision Net is helping the legal profession save on
travel costs and gain increased productivity

CERTIFIED.
Videoconferencing Room Rental ‘m

Polycom Videoconferencing Systems »
Polycom Audioconferencing Systems j
406-467-4712 Call us today! Vision Net Inc =
Or Visit us on the web 1309 NW Bypass v o m

http://www_vision.net Great Falls, MT 59404 NETWORK SYSTEMS




WE ARE PROUD TO WELCOME MONTANA'S
BEST TO CONSTRUCTIVE SOLUTIONS.

Gordon Phillips

Helena, MT Great Falls, MT

T

i 1
James Harrington
Butte, MT

Donald Robinson Robrt Sellars
Butte, MT Kalispell, MT

Bozeman, MT

James Gaitis
Helena, MT

Gerald Murphy Brent Cromley Francis Raucei
Billings, MT Billings, MT Helena/Big Fork, MT

“onstructive Solutions’ mediation and arbitration panelists are a group of highly experienced,
accomplished and respected retired judges and prominent attorneys. Our resolution experts are
capable of resolving the most difficult disputes, regardless of size and type.

» Personal Injury » Business & Commercial Transactions » Product Liability
» Real Estate Disputes » Partnership Dissolution » Contract Disputes
» Insurance Coverage » Medical & Professional Negligence

» Employment » Complex & Multi-party Litigation

To review the panelists profiles and sign up for our free newsletter, visit us at
www.constructivesolutions.us or contact Terry Murphy at 1.866.577.JUST(5878)
or 406.442.JUST(5878) for more information or scheduling,.

CONSTRUCTIVE® ¥SOLUTIONS

AN ARBITRATION AND MEDIATION PROVIDER

HELENA, MT 59601

CONSTRUCTIVESOLUTIONS. US




COURTS

District court rules involving jurors are amended

The Montana Supreme Court issued the following order on
Aug. 20:

IN RE THE PROPOSED AMENDMENTS TO THE
MONTANA UNIFORM DISTRICT COURT RULES

As of October, 2007, the law now provides for jurors to be
selected from lists of drivers and ID card holders as well as
voters. In light of this change, the Uniform District Court
Rules Commission has requested that we amend the Rules to
reflect the present state of the law and adopt an amendment
concerning access to answers given in the juror questionnaire.

Memoriam set for late Justice Morrison

On Nov. 20, 2007, the Montana Supreme Court appointed
a Memoriam Committee to recognize and honor former
Justice of the Montana Supreme Court “and consummate
attorney” Frank B. Morrison Jr., who died last year.

The Memoriam in honor of Justice Morrison’s life and
service have been completed, the Court said.

The Court ordered that the memorian will be publicly
read into the record — in the presence of his family, friends,
and former associates — on Friday, Sept. 26, at 11 a.m. in

Good cause appearing therefor,

IT IS HEREBY ORDERED that the Uniform District Court

Rules are amended as follows:

The following language [amended to include judges by a
Sept.10 Court order] shall be added at the end of Rule 9.

Rule 9. Juror Questionnaire.

The completed forms will only be available to the parties
to the action, the attorneys for the parties, judges and court
employees. Others requesting the completed forms must
file a Request for Private Information with the Court. The
jury questionnaire will be destroyed by the clerk’s office
within a reasonable length of time after the conclusion of

the jury term.

Court appointments

® Commission of Continuing Legal
Education: Reappointed for new 3-year
terms are attorneys Casey J. Heitz and
K. Paul Stahl, and non-attorney
Kimberly Obbink.

® Commission on Self-Represented
Litigants: Shirley Faust was reappoint-
ed to a new 3-year term.

® Gender Fairness Commission:
Jennifer Brandon, clerk of the 18th
Judicial District, and Billings attorney
William D’ Alton have been appointed to
3-year terms, replacing Roger Barber

and Carol Graham, whose terms expired.

Julianne Burkhardt, Commission chair,
Michael Best, and Shelly Hopkins have
been reappointed to new 2-year terms.

the Supreme Court chambers in Helena. Copies of the
memoriam will be given to Mr. Morrison’s family, his col-
leagues on the Supreme Court, and others, the Court order
said.

Question 19 of the Form “B” Questionnaire shall read as fol-
lows:

In order to serve as a trial juror, you must be 18 years of
age or older, a resident for at least 30 days of the state and
of the city, town or county in which you are called for jury
duty, a citizen of the United States, and not convicted of
malfeasance in office or any felony or other high crime, the
sentence of which has not yet expired or the fine not yet
paid. o

ORAL ARGUMENTS

These oral arguments have been scheduled before the Montana Supreme Court:

September 2008
B Case DA 07-0170 — ROBERT JACOBSEN, Plaintiff, Appellee, and Cross-Appellant, v. ALL-
STATE INSURANCE COMPANY, Defendant and Appellant.

Oral argument is set for Wednesday, Sept. 24, at 9:30 a.m. in the courtroom of the Montana
Supreme Court, Helena.

B Case DA 07-0353 — REBECCA E. MATTSON, et al., Plaintiffs and Appellants, v. MONTANA
POWER COMPANY, a Montana Corporation, et al., Defendants and Cross-Appellants.

Oral argument is set for Wednesday, Sept. 24, at 1:30 p.m. in the courtroom of the Montana
Supreme Court, Helena.

October 2008
B Case DA 07-0592 — ROBERT EDWARDS, DANIEL KOHM, JOHN DOE, LOUIS GOAZIOU,
DAVID ZROWKA, and RAY ST. ONGE, Plaintiffs and Appellants, v. CASCADE COUNTY SHER-
IFF'S DEPARTMENT, DAVID CASTLE, in his individual capacity, and CLYDE "BLUE" COR-
NELIUSEN, in his individual capacty, and CASCADE COUNTY, Defendants and Appellees.

Oral argument is set for Wednesday, Oct. 29, at 1:30 p.m. in the courtroom of the Montana
Supreme Court, Helena.
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COURTS

How to successfully redact document text

Black lines don’t cut it anymore

From the U.S. District Court of Montana

Out of sight, but not gone . . . .

To protect the privacy of litigants, the Federal Rules of
Practice & Procedure require that certain personal data identi-
fiers be modified or partially redacted from federal court case
files. These identifiers are Social Security numbers, dates of
birth, financial account numbers, and names of minor children,
and in criminal cases, also home addresses. In all cases, it is
the responsibility of the attorney and the parties in the case to
redact the personal identifiers.

But redaction, once a matter of drawing a heavy black line
through the words on paper, has changed with the electronic
filing of documents. A black bar drawn over the text is no
longer enough to block it from view. In an electronic file, the
obscured text still lurks beneath the highlighter box and can be
readily recalled. The text is hidden, not excised.

One example of redaction prior to creating a PDF is to
replace numbers with X’s, i.e., Social Security numbers as
XxX-xX-5325, birthdates as xx/xx/2001.

Attorneys filing pleadings recently in a Connecticut case
learned that lesson the hard way. They created black boxes to
cover text they wished to redact. Unfortunately, simply past-
ing the text into a Word file revealed the hidden information.
Changing the text color to white so it disappears against the
white screen/paper is similarly ineffective.

To redact text, its metadata — literally the information about
the data — must be removed. For best results, delete the text
from the file before creating a PDF file and save it with a new
name. Commercial software designed specifically to redact is
also available.

While the Court does not endorse any specific method, and
the responsibility for redacting personal identifiers rests solely
with the parties, the following software and site references
may be useful to you. Commercially-available software can
be used to redact, not just hide, the sensitive information.
Redax (www.appligent.com) and RapidRedact
(www.rapidredact.com) are two examples of commercial prod-
ucts used by some. And Adobe Acrobat 8.0 Professional and
WordPerfect XIV both contain redaction tools.

IF YOU HAVE QUESTIONS, contact Leandra Kelleher, (406)
542-7261, U.S. District Court, District of Montana.

[DISCIPLINE

Gazette loses in its court case
on lawyer—discipline records

violation of D’Alton’s entitlement to due
and fair process.”

D’Alton, a former prosecutor for the
city of Billings, now works as a deputy
public defender. She was fired from the
city job in 2004 and recently prevailed

By Greg Tuttle
The Billing Gazette

Releasing to the public the discipli-
nary records of a former Billings city
attorney whose misconduct resulted in a
public censure and license suspension
would be unfair to the attorney, the
Montana Supreme Court has ruled.

In a unanimous ruling, the justices
also said that the lawyer’s disciplinary
records should not be made public
because a legal challenge to the Supreme
Court’s rules of lawyer discipline by The
Billings Gazette was not properly filed.

The justices upheld a decision by a
district judge who said he did not have
jurisdiction to decide the lawsuit involv-
ing rules written by the Supreme Court,

according to the eight-page opinion writ-
ten by Justice Patricia Cotter.

“In the current rules, we have
declared that certain procedures are con-
fidential,” Cotter said. “The District
Court does not have authority to issue a
contrary ruling.”

Moira D’ Alton admitted to acts of
misconduct with the understanding that,
under the Supreme Court rules, details
of her misconduct would be kept confi-
dential, the opinion states. It would be
unfair to D’ Alton now to release those
details to the public.

“D’Alton was not put on notice that at
some future time, under circumstances
over which she had no control, her file
could be open to the public,” Cotter said.
“To now issue such a ruling would be a

in a wrongful-termination lawsuit
against the city.

In 2006, the Supreme Court found
that D’ Alton violated four provisions of
the Montana Rules of Professional
Conduct, the guidelines written and
enforced by the Supreme Court to gov-
ern the actions of lawyers.

D’Alton’s discipline included a public
censure, a 30-day suspension of her
license and two years of probation.

The newspaper sought release of
D’Alton’s disciplinary records, arguing
that the public has a right to know the
details of misconduct by a lawyer in
public service that results in disciplinary
action. Previous rulings by the Supreme
Court have established the public’s right
to know in such cases involving elected
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officials, police officers and teachers.

The newspaper in May 2006 filed a
lawsuit in Lewis & Clark County
District Court against the state of
Montana and the Supreme Court’s
Commission on Practice and Office of
Disciplinary Council after requests for
D’Alton’s disciplinary records were
denied. Judge Thomas Honzel later ruled
that he did not have jurisdiction to order
D’Alton’s records released because they
are confidential under rules established
by the Supreme Court.

The Gazette appealed Honzel’s ruling
to the Supreme Court last October.

The Gazette’s attorney, Mike Meloy
of Helena, argued in the appeal that the
Supreme Court’s rules on lawyer disci-
pline violate the state’s constitutional
guarantee of the public’s right to know.

The Gazette’s appeal was joined by
The Reporters Committee for Freedom
of the Press, a national organization that
supports media efforts to obtain public
records. The Montana Attorney
General’s Office argued against the
release of D’Alton’s disciplinary
records.

Meloy said he was disappointed that
the Supreme Court’s ruling did not tack-
le the issue of whether its own rules on
lawyer discipline violate the state consti-
tution.

“As I read the ruling, the case was
dismissed because the Supreme Court
has the exclusive right to rule on the
constitutionality of its own rules, not the
district court,” Meloy said. “Since the
matter was squarely before the Supreme
Court, it seems odd they would sidestep
the constitutional conflict. And it bodes
ill for any challenge to a Supreme Court
rule because the court has total discre-
tion to accept an original proceeding.”
Meloy said he believes the Supreme
Court will “eventually have to deal with
this issue.”

Lucy Dalglish, executive director of
the Minnesota-based media organization
that joined the Gazette’s appeal, said she
also was disappointed that the Montana
high court did not rule on the constitu-
tional issue presented in the case.

“I can’t say I’m surprised,” Dalglish
said. “I’m a lawyer and I’m here to tell
you that there is no group of people on
earth who are more protective of people
in their group when it comes to disci-
pline. They protect that information like
you wouldn’t believe.”

A spokeswoman for the Attorney
General’s Office declined to comment
on the ruling. A message left for
D’Alton at the Public Defender’s Office
in Billings was not returned.

Guardian ad litem seminar
set for Nov. 7 in Missoula

A CLE seminar packed with infor-
mation and tools for the Montana
guardian ad litem in divorce and par-
enting plan cases will be held Friday,
Nov. 7, in Missoula.

The seminar will be from 8:20 a.m.
to 5 p.m. at the DoubleTree Hotel.

Topics will include Effective
Strategies, Ethical Dilemmas and
Challenges, Thorough Investigations,
Assessment of Children’s
Psychological Needs, and
Perspectives from the Bench.

The target audience for the event
includes current guardians ad litem
(GALs), individuals interested in serv-
ing as GALs, and other individuals
(attorneys, therapists, teachers, etc.)
who are in contact with GALs.

Presenters include experienced
attorneys, clinicians, and judges,
most of whom have served in the role
of GAL in Montana

The registration fee is $75 for
those who desire CLE credits, which
have been applied for. For further
information, contact Jennifer Robohm,
at (406) 243-6890, or
Jennifer.robohm@umontana.edu.

Coming October 16-17

Annual Bankruptcy Seminar

By the (IE Institute of the State Bar of Motana
and the Bar ‘s Bankruptcy Law Section

at the Wingate Im in Rillings
10.0 CLE credits, including 1.0 Ethics credit

Register for $210; disconts for attomeys practicing
far fewer then five years ard far law clerks; free for full-time judges

The program & registration brochure has been mailed to State Bar members, or
check CLE:Upcoming CLEs at www.montanabar.org, or call (406) 447-2206

Topics:
B Litigating consurer claims

B Risk management for
bankruptcy professicnals

B Best practices

B Frerging issues in
Chapter 13

B A parel of judges

B Current developmentsin
means testing
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FEDER AL JUSTICE SYSTEM

U.S. eases pressure tactic

By Eric Lichtblau
The New York Times

The U.S. Justice
Department has rolled back a controversial set of rules that
penalized companies if they insisted on paying employees’
legal fees or protecting their confidential communications with
corporate lawyers.

The long-awaited new guidelines, officials said, will no
longer allow federal prosecutors to indict a company that takes
such measures with its employees. Deputy Attorney General
Mark Filip announced the new policy on Aug. 28 at the New
York Stock Exchange, a site of strong symbolic importance
because Wall Street firms and their lawyers have attacked the
old restrictions as onerous and unconstitutional.

“Penalizing a company for paying the legal fees of its
employees is simply outrageous,” said Mercer Bullard, a secu-
rities law professor at the University of Mississippi Law
School. “In cases where they say ‘we are going to bring down
your company unless you waive attorney-client privilege,” that
has to stop.”

The Justice Department imposed the tough corporate fraud
guidelines in 2003 after the collapse of Enron and a subse-
quent wave of corporate fraud scandals. Justice Department
officials maintained at the time that the aggressive tactics were
meant to encourage executives to cooperate in investigations
into possible wrongdoing rather than risk seeing their compa-
nies indicted — often a death knell for a corporation.

A company’s willingness to cooperate in an investigation is
one of the factors prosecutors weigh in deciding whether the
company itself should be indicted.

But the measures quickly drew fire not only from Wall
Street lawyers but from politicians and judges as well.

IN THE MOST SIGNIFICANT case that grew out of the
policy, Judge Lewis A. Kaplan of the United States District
Court in Manhattan dismissed criminal charges in 2006 against
13 of the defendants in a major tax-shelter prosecution against
KPMG, saying that prosecutors had violated their constitution-
al rights by pressuring KPMG to cut off their legal fees.

The judge wrote that KPMG had refused to pay the defen-
dants’ legal expenses “because the government held the
proverbial gun to its head,” and he said the government had
“let its zeal get in the way of its judgment.”

In the face of the attacks, the Justice Department eased the
rules in late 2006, with then-Deputy Attorney General Paul
McNulty issuing new guidelines that said prosecutors could
seek to have a company waive the attorney-client privilege
only when there is a “legitimate need.”

But the changes did not go far enough in the view of many
corporate lawyers and their clients. Leading lawmakers in

over legal help for employees

Washington took up the
cause as well, holding
hearings on the issue and
proposing legislation to
curb the tactics and override the Justice Department guide-
lines.

A bill to strengthen a company’s right to safeguard attorney
communications has already been approved by the House, and
a similar measure proposed by Senator Arlen Specter,
Republican of Pennsylvania, is pending in the Senate. It
appears to have support from both Democrats and
Republicans.

THE NEW GUIDELINES are partly an effort to head off
action by Congress. Mr. Filip, the deputy attorney general,
acknowledged as much in a letter last month to Mr. Specter
and Senator Patrick J. Leahy, the Vermont Democrat who leads
the judiciary committee, when he asked them to give the
Justice Department time to enact new guidelines and review
their effect before taking up legislation.

In the letter, Mr. Filip set out general principles that he said
the Justice Department was likely to follow in formulating the
new policy. Among them, he said that a company’s “coopera-
tion” in a federal investigation should be judged not by
whether the company waives the attorney-client privilege, but
by the extent to which it disclosed relevant facts and evidence
to the government.

Also, the government would no longer demand that a com-
pany turn over confidential attorney-client documents as a
condition of its cooperation, he said. And a company will not
be penalized, as in the case of KPMG, for paying its employ-
ees’ legal fees. In his letter, Mr. Filip acknowledged “the foun-
dational role that the attorney-client privilege plays in our
legal system.”

Justice Department officials said Mr. Filip is expected to
stick to the same basic outline that he laid out in his letter last
month while filling in key details about how the policy would
be implemented. Mr. Specter, for one, said he found the princi-
ples set out by Mr. Filip to be troublingly vague in some areas,
like the disclosure of confidential legal documents.

THE JUSTICE DEPARTMENT has been meeting in
recent weeks with lawmakers and key interest groups, includ-
ing the Chamber of Commerce, in advance of Thursday’s
announcement. But several officials said that while they were
eager to see the final details of the policy, they expected that
Congress was still likely to move ahead with its own legisla-
tive remedy to give attorney-client confidentiality the weight

of law.
Q
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The Big Shy Chapter of the Association of
Legal Administrators would like to thank its
members’ firms for supporting their managers

/; /7 and the legal management profession.

A P These firms have managers that are members

N 4 of the Association of Legal Administrators
(ALA). The Big Shy Chapter and (ALA) offers
educational resources in the areas of

Professional Legal technology, finance and human resources as
Management Week well as peer consulting and netuworking.
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Legal Writing

Judge Mark Painter

How to fix
bad writing
Bar journal]. I won't give the citation because the

authorship is not important. Plus I have enough ene-
mies. This is just one paragraph; you can imagine the rest.

Let us begin with a recent example from OBar [the Ohio

In considering a plaintiff's request for leave to amend, "a
trial court's 'primary consideration is whether there is actu-
al prejudice to the defendants because of the delay."
Helman v. EPL Prolong, Inc. (2000), 139 Ohio App.3d
231, 251, 743 N.E.2d 484, citing Schweizer v. Riverside
Methodist Hosp. (1996), 108 Ohio App.3d 539, 546, 671
N.E.2d 312. Although we have held in a case involving the
assertion of a new claim against an existing defendant that
the plaintiff must make "'at least a prima facie showing [of]
support for the new matters sought to be pleaded," that
consideration is meant to aid in determining whether the
amendment is ""simply a delaying tactic, [or] one which
would cause prejudice to the defendant." Wilmington Steel
Products, 60 Ohio St.3d at 122, 573 N.E.2d 622, quoting
Solowitch v. Bennett (1982), 8 Ohio App.3d 115, 117, 8
OBR 169, 456 N.E.2d 562. Indeed one federal court has
refused to allow a proposed new party, yet unserved, to
appear at all, even as an amicus, in opposition to a motion
to add it as a party-defendant in an existing action.
Paradigm Ins. Co. v. Walters Diving & Marine, Inc.
(E.D.La.1999), No. 98-1617, 1999 WL 232669. See, also,
In re Everfresh Beverages, Inc. (1999), 238 B.R. 558, 569,
fn. 8 (observing in ruling on a motion to add additional
defendants pursuant to Fed.R.Civ.P. 15(a) that "[t]he
Proposed Additional Defendants' rights, including object-
ing to the Plaintiffs' complaint on the ground of timeliness"
were not before the court).

The paragraph is unreadable. It's littered with quotes, and
quotes within quotes. There are letters and numbers jumbled
up in the middle. And it even cites a footnote. It has some
redeeming values — the author at least didn't write "aid in the
determination of" instead "aid in determining." And mercifully,
there are no passive sentences. But its word-per-sentence count
is 42. The Flesch-Kincaid readability score is 24 (out of 100).

First, we take out the worst offense and remove the cita-
tions to footnotes, and we have this:

In considering a plaintiff's request for leave to amend, "a
trial court's 'primary consideration is whether there is actu-

ml

al prejudice to the defendants because of the delay.
Although we have held in a case involving the assertion of
a new claim against an existing defendant that the plaintiff
must make "at least a prima facie showing [of] support for
the new matters sought to be pleaded," that consideration
is meant to aid in determining whether the amendment is
"'simply a delaying tactic, [or] one which would cause
prejudice to the defendant."” Indeed one federal court has
refused to allow a proposed new party, yet unserved, to
appear at all, even as an amicus, in opposition to a motion
to add it as a party-defendant in an existing action.?

1 Helman v. EPL Prolong, Inc. (2000), 139 Ohio App.3d 231, 251,
743 N.E.2d 484, citing Schweizer v. Riverside Methodist Hosp. (1996), 108
Ohio App.3d 539, 546, 671 N.E.2d 312.

2 Wilmington Steel Products, 60 Ohio St.3d at 122, 573 N.E.2d 622,
quoting Solowitch v. Bennett (1982), 8 Ohio App.3d 115, 117, 8 OBR 169,
456 N.E.2d 562.

3 Paradigm Ins. Co. v. Walters Diving & Marine, Inc. (E.D.La.1999),
No. 98-1617, 1999 WL 232669. See, also, In re Everfresh Beverages, Inc.
(1999), 238 B.R. 558, 569, fn. 8 (observing in ruling on a motion to add addi-
tional defendants pursuant to Fed.R.Civ.P. 15(a) that "[t]he Proposed
Additional Defendants' rights, including objecting to the Plaintiffs' complaint
on the ground of timeliness" were not before the court).

Still difficult, but a start. Next, let's try to cut down the
sentence length by purging some of the quotes.

In considering a plaintiff's request for leave to amend,
the primary consideration is prejudice to the defendant.' In
a case involving the assertion of a new claim against an
existing defendant, we have held that the plaintiff must
make a prima facie showing of "support for the new mat-
ters sought to be pleaded." But that consideration is to help
the trial court determine whether the amendment is a
delaying tactic, or one to prejudice the defendant.” One
federal court has even refused to allow a proposed new
party, yet unserved, to appear at all, even as an amicus, to
oppose a motion to add it as a party-defendant in an exist-
ing action.’ (footnotes omitted).

This revision gets words-per-sentence down to 24 from 42,
and readability up to 39 from 24. But it's still not very good.
One problem is that I can't really tell what this paragraph is
about. So I went back and read the case again. The paragraph
is redundant, so it can be cut altogether. That makes 0 words-
per-sentence.

MARK PAINTER is a judge on Ohio 1st District Court of
Appeals and an adjunct professor at the University of
Cincinnati College of Law. He is the author of five books,
including “The Legal Writer 2nd Ed.: 40 Rules for the Art of
Legal Writing.” Judge Painter has given more than three
dozen seminars on legal writing. Contact him through his web-
site at www.judgepainter.org.
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DIVORCE & BANKRUPTCY, from Page 9

domestic Relations Manual,” §1:3 (2006).

To date, courts that have visited this issue have been consis-
tent in determining that “...an obligation incurred in connection
with a separation agreement incorporated into a dissolution
decree is excepted from discharge as non-support divorce debt
notwithstanding that the debt is payable to a third party and
the agreement lacks specific “hold harmless” language.’’ See
also Douglas v. Douglas (In re Douglas) 369 B.R. 462 (Bankr.
ED AR. 2007), Tracy v. Tracy (In re Tracy), Case No. 06-
8040, 2007 Bankr LEXIS 360 (Bktcy ID., 2007); Davis v.
Hosterman (In re Hosterman), Case No. 07-01082, 2007
Bankr. LEXIS 1391 (Bkcty ND OK, October 9, 2007).

The argument is still open in Montana and the 9th Circuit as
to whether or not a pre-dissolution obligation that the debtor is
obligated to pay to a third party and for which there is no
indemnity agreement by reason of a divorce decree is dis-
chargeable. While in the Lulow case, Judge Kircher recently
ruled on this discharge section, he only resolved the issue that
payment to a former spouse on a pre-existing debt was an obli-
gation that arose out of a divorce proceeding. In that case the
straightforward ruling was that the debtor had been held liable
by the divorce decree for payments to his former spouse for
funds he had taken from the children’s trust accounts. Because
the debtor’s spouse had been expressly awarded a judgement
against the debtor as the children’s trustee, this debt was not
discharged. This was not a decision where the debtor only
assumed certain joint debts. Therefore there is still uncertainty
of a discharge for assumed debts in Montana.

The above discussion does not relate to the discharge
allowed by a Chapter 13 case. When there is a discharge
issued in a Chapter 13 bankruptcy, certain debts held as non-
dischargeable in Section 523 for a Chapter 7 case are also non-
dischargeable in Chapter 13.** However, these do not include
those debts described in 11 U.S.C. 523 (a)(15). Therefore, a
spousal obligation that is not a DSO is discharged upon the
completion of a chapter 13 plan.

It is not unusual that during a divorce proceeding one or
both parties come to the realization that a bankruptcy is neces-
sary. If both parties come to this realization there is no
problem and the usual strategy is to file a joint bankruptcy and
thereafter complete the divorce with the marital debts dis-
charged. If only one party comes to such realization, however,
problems arise; if one party files for bankruptcy prior to the
entry of the divorce decree, the divorce court could order that
party to be responsible for certain debts even though that party
discharged the very debts in bankruptcy. Consequently, the
usual strategy is to file for bankruptcy affer the divorce decree
was entered. Prior to BAPCPA, the debtor’s former spouse
would then have the burden of quickly objecting to discharge
and asking the bankruptcy court to engage in the balancing
test. If the bankruptcy court determined that a discharge of a
debt was more detrimental to the debtor’s former spouse than
excepting the discharge would be to the debtor, the debt would
be excepted from discharge and the debtor would continue to

be liable for it. If the bankruptcy court came to the contrary
conclusion, the debt would be discharged and the debtor’s for-
mer spouse would have to pay it even through the divorce
decree provided otherwise. Either way the bankruptcy court
was the final arbiter of discharge.

The effect of BAPCPA is that a divorce attorney must now
be much more careful about the assumption of liability for
debts. A bankruptcy discharge certainly does not discharge any
debt that the debtor in bankruptcy was obligated to pay to the
debtor’s former spouse and it would appear there also is not a
discharge for marital debts assumed by the debtor in the
dissolution of marriage decree as to this debtor’s former
spouse. While the bankruptcy court was formerly the arbiter of
whether a property division debt was dischargeable, that role
has effectively been shifted to the divorce court. Hereafter, it is
the divorce court that must be convinced of the burden
imposed upon the debtor spouse. The divorce court will have
to decide whether the debtor spouse will be required to pay
marital debts otherwise discharged in bankruptcy. This will by
necessity become an issue to be resolved in the divorce case. It
can no longer be assumed that the issue can be deferred until
after the divorce. It must be raised in the divorce.

PRIORITY OF DOMESTIC SUPPORT OBLIGATIONS
Finally, DSOs will enjoy enhanced treatment in a bankrupt-
cy. As noted, a DSO obligation has not been dischargeable
since the adoption of the 1978 Code, and while given a
priority status, it was one of the claims with a lower priority
for payment. DSOs are now the first priority for payment in a
bankruptcy case,*’ meaning that if there are assets to be dis-
tributed by a bankruptcy trustee, the DSO will be paid before
any other creditor; only a trustee’s fees and expenses are paid
before a DSO.** Moreover, a bankruptcy trustee is now
charged with the duty to notify the DSO recipient of the bank-
ruptcy and the recipient’s right to use the services of the
state child support enforcement services.”

CONCLUSION

Attorneys practicing domestic relations law must be aware
of how divorce obligations, both support and property divi-
sion, are now treated in a bankruptcy case. An attorney must
also know when a bankruptcy filing brings a pending domestic
relation matter to a stop due to the automatic stay. Reliance on
past practices is imprudent because of the changes in the
Bankruptcy Code. Without a basic understanding of how a
bankruptcy now affects domestic relations, an attorney can not
provide good counsel to the client.

Notes

1. A domestic support order is defined at 11 U.S.C. §101(14A) (2007) as:

The term “domestic support obligation” means a debt that accrues before, on,
or after the date of the order for relief in a case under this title, including interest
that accrues on that debt as provided under applicable nonbankruptcy law
notwithstanding any other provision of this title, that is —

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or such child’s parent,
legal guardian, or responsible relative; or
(i) a governmental unit;
(B) in the nature of alimony, maintenance, or support (including assistance pro-
vided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
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designated;
(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of-
(i) a separation agreement, divorce decree, or property settlement agree
ment;
(i) an order of a court of record; or
(iii) a determination made in accordance with applicable nonbankruptcy law
by a governmental unit; and
(D) not assigned to a non-governmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such
child’s parent, legal guardian, or responsible relative for the purpose of collecting
the debt.

2. 11 U.S.C. §362(b)(2)
3. 11 U.S.C. §523 (a)(5) and (15)
4. 11 U.S.C. §507 (a)(1)

5. Unless otherwise noted, all citations in this Article shall be to the Post-
BAPCPA Bankruptcy Code.

6. 11 U.S.C. §362(a)

7. 11 U.S.C.§362(c)(1) and (2)
8. 11 U.S.C. §362(b)(2)(A)()
9. 11 U.S.C. §362(b)(2)(A)ii)
10. 11 U.S.C. §362(b)(2)(A)iii).

11. 11 U.S.C. §362(b)(2)(A)(iv). Property of the estate in a Chapter 7 case is

all property owned by the debtor as of the commencement of the case, 11 U.S.C.

§541(a)(1) but does not include property acquired thereafter, such as post-filing
income. In a chapter 13, however, property of the estate does include post-filing
income. 11 U.S.C. §1306.

12. 11 U.S.C. §362(b)

13. 11 U.S.C. §362(b)

14. 11 U.S.C. §362(b)

15. 11 U.S.C. §362(b)

16. 11 U.S.C. §362(b)

17. 11 U.S.C. §362(b)

18. 11 U.S.C. §362(b)(2)(G)

19. 11 U.S.C. §362(b)(2)(A)(iv)

20. 11 U.S.C. §362(a)(5) (both pre and post BAPCPA)

21. Graves v. Myrvang (In re Myrvang), 232 F. 3rd 1116, 1120 n.2 (9th Cir.
2000)

2)(A)V)
2)(B)
2)(C)
2)(D)
2)(E)
2)(F)
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22. 11 U.S.C. §523(c) (pre BAPCPA) and Bankruptcy Rules 4004 and
7001(6);

23. 11U.S.C. §523(a)(15)

24. 1d.

25. Lulow v. Lulow, Cause No. 07-00035, 2007 Bankr LEXIS 4332 (Mont
Bktcy, filed December 20, 2007)

26. Short v Short (In re Short), 232 F.3d 1018, 1022 n. 1 (9th Cir. 2000).

27. Lulow at9

28. 11 U.S.C. 523 (a)(15)

29. Austin, “For Debtor or Worse: Discharged of Marital Debt Obligations
Under the Bankruptcy Abuse Prevention & Consumer Protection Act of 2005,” Vol
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LETTERS

Enforce ethics rules, don’t
bother to define values

As a non-attorney and victim of legal malpractice, I read
with interest your article “The Search for Montana Attorneys’
CORE VALUES,” (August 2008 Montana Lawyer).

I have never read such a self-serving and useless exercise as
the one described by the task force. If the legal community of
Montana was really interested in giving a moral compass to
attorneys, they need to do only one thing — enforce the first
sentence to Montana Ethical Rules: “A lawyer shall always
pursue the truth.”

Unfortunately, I have found from personal experience that
the Commission on Practice and errant lawyers in this state do
not have the slightest interest in enforcing the ethical rules or
in making the process of dealing with bad lawyers transparent.

Lawyers often complain about bad doctors covering for
each other when questions of medical malpractice arise, but I
have found that the Commission on Practice is no better. And |
have found that our legal community is no better.

Don’t waste your money creating “Montana Values” plaques
for courtroom doors and lawyers’ offices. Instead, place a com-
pass pointing to the lodestar of Truth in Lady Justice’s hand,
keep her blindfold secure, and don’t allow golf friends, hunt-
ing, easy money, or nepotism to tip her scales.

I, for one, intend to petition my representatives to take away
lawyer oversight from the Commission on Practice since they
clearly cannot do it themselves. I suggest a panel of non-
lawyers (perhaps composed of those who have been victimized
by bad lawyers) in a transparent and open proceeding. Let us
decide complaints against unethical lawyers in this state and
you will quickly find errant lawyers knowing the meaning of
“values.”

— Kathleen Rakela, Livingston
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ACCESS TO JUSTICE

Self-help law centers spread across the U.S.

By Grant Schulte
USA Today

he busy daily activity in
I attorney Susan Ledray’s
two Minneapolis court-
house offices is a mix of cus-
tody disputes, divorce battles and other
legal problems — all being contested by
Minnesotans without lawyers.

The Hennepin County Self-Help
Center offices she heads, where people
seeking to litigate without counsel can
get advice and instruction from legal
volunteers, draw 50 to 100 people per
day, Ledray says.

Last year, she says, e-mail, phone and
in-person contacts totaled about 43,000,
the most since the program began in
1997.

“It’s incredibly popular,” Ledray said.
“The public is very, very pleased with
this service. It helps them feel empow-
ered.”

Small-claims courts have long provid-
ed a venue for handling civil cases
involving modest amounts of money
without legal counsel. Now more
Americans are handling other kinds of
cases, including domestic disputes,
divorces and child custody matters, with
little or no help from attorneys, say
judges, lawyers and studies from the
National Center for State Courts com-
piled by Madelynn Herman.

RICHARD ZORZA, coordinator for
the Self-Represented Litigation
Network, which helps courts with their
self-help services, says that although
there are no definitive national studies
on the topic, there’s no doubting the
trend.

“Courts are becoming much more
aware of this problem,” he said. “There’s
a lot of training of judges, there’s forms,
computer programs, self-help centers.”

All 50 states and the District of
Columbia have established self-help cen-
ters for lawyerless citizens, according to
a National Center of State Courts data-

All 50 states have established

centers for ]aW)/erless citizens

base. [The Montana Supreme Court
recently hired a Self-Help Law coordina-
tor to run the program established in the
state last year.]

“I’VE WATCHED THIS for the past
12 or so years now, and it really is amaz-
ing how we’re coming to a tipping
point,” said M. Sue Talia, a California
family law judge and national expert on

‘As a citizen who’s doing this,
you certainly have to know
what you are doing and how to
make your own case,’ said a
woman who has sued retail
chains without using an
attorney.

limited-scope representation.

“Unfortunately, that trend is real, and
we do not see the numbers improving,”
added Bill Neukom, president of the
American Bar Association.

The trend springs from a combination
of factors, said Will Hornsby, an Illinois
attorney who has extensively studied pro
se (for oneself) cases.

Some Americans, he said, perceive
lawyers as too expensive or believe their
claims are too small. Others, he added,
disdain lawyers or believe their legal
dispute is simple enough to tackle alone.

SELF-REPRESENTATION cases
began to grow in the state courts in the
mid-1990s, said John Greacen, a New
Mexico lawyer and consultant for courts
on pro se cases.

The greatest pro se
increase in the past few years
has come from family law
cases, such as divorces and
custody battles, Greacen said.

The self-representation
experience can be intimidat-
ing at first, admits Mary Bach, 63, of
Murrysville, Pa. Without a lawyer, she
has sued retail chains she alleged
charged more than they advertised with-
out a lawyer.

“As a citizen who’s doing this, you
certainly have to know what you are
doing and how to make your own case,”
she said.

The most recent research compiled by
Herman for the National Center for State
Courts shows:

B The percentage of family court
cases in San Diego with at least one
unrepresented party rose to 70 percent in
2004 from 54 percent in the early 1990s,
according to a study conducted by San
Diego County court administrators.

B A 2004 study by a joint task force
of the Towa Judges Association and Iowa
State Bar Association ordered to address
“the increasing number of citizens who
represent themselves in court” found that
58 percent of the 125 court cases in
Woodbury County, lowa, in one week
involved at least one party not represent-
ed by a lawyer.

B New Hampshire residents who try
cases without lawyers account for 85
percent of the civil cases in district court
and 48 percent in superior court, accord-
ing to a 2004 study by a New Hampshire
Supreme Court task force.

The task force reported an unspecified
“dramatic increase” in self-represented
residents in recent years, specifically in
cases involving child support, landlord-
tenant issues, divorces and estates.

Lawyers, in response, have begun
to offer “unbundled legal services”
that allow them to help in a case while
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leaving certain duties to their clients.

SELF-HELP CASES pose chal-
lenges for courts, said Tim Eckley,
an attorney with the American
Judicature Society in Des Moines.
Judges, who strive to keep cases fair,
must often help untrained citizens
without giving them an advantage,
he said.

“Both lawyers and judges are
rightly concerned about maintaining
the appearance of impartiality from
the bench when one litigant is pro se
and may not be familiar with proce-
dural matters,” he said.

The situation challenges court
officials, he said, “but most judges,
most of the time, do a pretty good
job.” O

Indispensable !

THE
LEGAL
WRITER

BOVINGDON, from Page 10

The things he liked least about the
airplanes he’s flown — the dashboard, the
multitude of organizational components
and the sliver of sky he got to enjoy —
weren’t there with a hang glider.

For years when the wind was blowing
at 17 mph from the northwest he would
be on his way to a ridge miles away.

That has changed some with the birth
of his daughter, one-year-old Gillian.
Now the trips aren’t as frequent because
he likes to hang out with Silly Gilly and
his wife.

There’s a lot of analytical thinking
while in flight, he said, but it’s the point
where complete relaxation hits him he
enjoys most. A worrier by nature, flying

gives Bovingdon a feeling he gets
nowhere else.

“It’s one of those rare experiences
where you don’t think about other
things,” he said.

BOVINGDON IS humble and freely
speaks about how much he has to learn
about many aspects of his life. He does-
n’t claim to be a renowned hang gliding
pilot or a die-hard, intimidating lawyer.

“Even after all my education and
experience I’m still learning,” he said.
He likes working children, and there’s
no arguing that.

“They are generally some of the
nicest people I know,” Bovingdon said.

o

Judge Painter’s book is a classic in its field.

Joseph P. Tomain

Dean Emeritus, University of Cincinnati College of Law

Every page of Judge Painter's book is dripping with insights
about how to improve your legal writing. There should be a

new mualpractice claim for overlooking that advice.

Bryvan A. Garner
Editor, Black’s Law Dictionary
Author, Garner’s Modern American Usage

How did lawyers become so incomprehensible? Less is
more when it comes to effective legal writing. Judge
Painter's book is a must read for all lawyers.

Laurie C. Barhe, Partner

Steptoe & Johnson PLLC

Third Edition

40 Rules for the Art of

Legal Writing

JUDGE MARK PAINTER

When I was Cleveland Law Director, we gave Judge
Painter's book te every luwyer in our office, and required
our attorneys to follow Judge Painter’s ‘4o Rules.” Our
writing immediately became more effective and persuasive.

Subodh Chandra
The Chandra Firm

This concise guide has earned acclaim from legal-writing
experts, law professors, and practitioners. It’s an attrac-
tive primer that offers uniformly sound pointers for im-
proving your legal writing.

Beverly Ray Burlingame, Pariner
Thompson & Knight LLP
From review for Seribes Journal

Order your copy today
http://store.cincybooks.com
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NEWS ABOUT MEMBERS

The Great Falls firm of Ugrin, Alexander,
Zadick & Higgins announced that Jordan
Y. Croshy has joined the law firm as an
associate attorney. Ms. Crosby received
her bachelor of arts degree, with high
honors, from the University of Montana
in 2001. She received her juris doctorate,
with honors, from the University of
Montana School of Law in 2004. After
graduating from law school, Ms. Crosby
clerked for U.S. Magistrate Judge Carolyn S. Ostby from 2004
until 2007. She was in private practice in Great Falls before
joining Ugrin, Alexander, Zadick & Higgins.

Christopher D. Meyer has formed the CD Meyer Law Firm,
PLLC, in Bozeman. Mr. Meyer received his BA from Harvard
and his JD from the University of Colorado School of Law,
where he was a Law Review articles editor. He clerked for
Justice W. William Leaphart on the Montana Supreme Court
from 1998 to 2000 and for Chief Judge Joseph P. Bellipanni,
Boulder District Court, Colorado, from 1997 to 1998. He was
an associate with Hoyt & Blewett in Great Falls from 2001 to
2007. His practice continues to emphasize significant personal
and business injury, environmental law, and water law. He can

be reached at (406) 522-0067 and Christopher@cdmeyerlaw-
firm.com.

The law firm of Crowley, Haughey, Hanson, Toole & Dietrich
announced that Benjamin P. Hursh has become associated
with the firm. Mr. Hursh joined the Commercial Department
in the firm’s Missoula office on Aug. 1. He moved from
Cederberg Law Offices where he had been working since
September 2003. He graduated from Montana State University
in 1999 with a BA in History, and from the University of
Montana School of Law in 2003. He is admitted to practice
before the state and federal courts in Montana and the U.S.
Court of Appeals for the 9th Circuit.

The Holland & Hart law firm announced that Michael
Manning has joined the firm’s Billings office as an associate.
Mr. Manning will be a member of the firm’s Business group.
Prior to joining Holland & Hart, he served as a law clerk for
Judges Thomas G. Nelson and N. Randy Smith, both of the
U.S. 9th Circuit Court of Appeals. Mr. Manning earned his JD
from the University of Montana School of Law with honors
and his BBA, cum laude, from the University of Notre Dame.

[DEATHS

Henry Loble, former district judge

Henry Loble, former District Judge of the 1st Judicial
District Court (Lewis & Clark and Broadwater Counties) died
at his home in San Francisco on Aug. 11 at the age
of 91. He was twice elected to the
District Court and served from 1983
through 1989 when he retired because
of failing eyesight. He presided in the
same courtroom in which his father,
Judge Lester H. Loble, presided years
earlier.

Judge Loble was born in Helena, a
fourth generation Montanan. He mar-
ried Grayce Eckhardt in 1941. They
had two sons: Lester H. Loble II, an
attorney who now lives at Big Sky,
and C. Bruce Loble, the state Water Judge, Bozeman. The
Lobles divorced in 1979. Judge Loble married Doris
McKeever, of San Francisco, in 1996. He had moved from
Helena to San Francisco in 1993.

In his youth, he attended Central Grade School and Helena
High School, where he was a member of the Helena High
School football team which won the 1932 state championship.

He attended Stanford University (BA, 1938) and the
University of Montana Law School (JD, 1941).

Judge Loble began the practice of law in Helena in 1941,
joining his father, Lester H. Loble. His law practice was inter-
rupted by World War II during which he served as a pilot in
the Army Air Corps for 3-1/2 years, and was honorably dis-
charged from the Air Force Reserve in 1958 as a captain.
Following the war, he returned to private law practice until
he was elected judge. Both his sons Les and Bruce joined
Judge Loble in the Helena law practice following their gradua-
tion from law school at the University of Montana.

Judge Loble had a broad private practice; spent decades as a
lobbyist; practiced before governmental agencies and federal
and state courts; and developed a specialty in water law. He
served as the first chair of the Montana Reserved Water Rights
Compact Commission. He was a long-time member of the
Western States Water Council. Early in his career, he was city
attorney for East Helena, and attorney for the Montana
Aeronautics Commission.

Judge Loble served three terms in the Montana Legislature
(House of Representatives) from 1947 to 1953. In his second
term he was majority floor leader and in his third, the
minority floor leader. He was president, director, or officer of
many Helena organizations. He was president of the
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Montana State Bar Association, and under his leadership it was
transformed from a voluntary association to the unified State
Bar of Montana. He was president of the Western States Bar
Association and chancellor of the Jack Rabbit Bar Association.
He was chair of the Montana State Board of Institutions, a
member and president of the Helena Lions Club and the
Fraternal Order of Eagles, a board member of the YMCA, and
twice president of the Montana Club. He was a member and
ordained elder in the First Presbyterian Church in Helena.

Judge Loble enjoyed the outdoors. From the age of 14 he
would disappear into the Bob Marshall or Heart Lake area for
weeks at a time. He was an expert fly fisherman, hunter,
backpacker, cross-country skier, licensed airplane pilot, certi-
fied SCUBA diver, and licensed backcountry wilderness guide.
With his son, Les, he formed High Country Adventures and
guided people into the wilderness areas of Montana on week-
long backpacking expeditions. He was a runner for over 35
years and ran in many road races in Montana and other states.

Judge Loble is survived by his wife, Doris, of San Francisco,
and his two sons.

Martin Carl Jacobson, PSC attorney

Public Service Commission staff attorney Martin Jacobson,
56, died from cancer on Aug. 24.

Mr. Jacobson was born in California and raised in Hardin,
where he participated in the Boy Scouts, Key Club, band, ski
club and football.

After graduating from Hardin High School in 1970, Mr.
Jacobson alternately attended both Montana state universities
and worked in a variety of jobs, primarily as a laborer. He
entered the Army in 1975, rising to sergeant in the 101st
Airborne Division (Ranger) in Fort Campbell, Ky.

After his discharge in 1978, Mr. Jacobson returned to
Montana State University and received a bachelor of arts
degree in Political Science in 1981. He was accepted into law
school at the University of Montana, and received a juris doc-
torate in 1984.

Following graduation from law school, Mr. Jacobson
clerked for Justice William Hunt on the Montana Supreme
Court, was in private law practice, and worked for two years
for the Montana Department of Commerce.

In 1990 he began a nearly 18-year career as a staff attorney
for the Public Service Commission. His practice and responsi-
bilities involved nearly every area of PSC jurisdiction, includ-
ing natural gas, electricity, telecommunications, and trans-
portation. He drafted and implemented important PSC rules,
and represented the PSC on judicial review and in other judi-
cial actions, both state and federal. “Mr. Jacobson was courte-
ous to PSC staff and the regulated industries,” his family said.
“He was an excellent administrative lawyer whose public serv-
ice reflected well on the State of Montana.” He retired from
the PSC in 2007.

Mr. Jacobson had many talents and interests. He was an
excellent carpenter — completing a major remodeling of his
home — and was generous about sharing his knowledge of that
craft. At various times in his life he was passionate about bik-
ing, fishing, boating, golf, bowling, astronomy, quilting, pho-

tography, archery, welding, and origami.
He is survived by his wife, Ann, two sons and a daughter.

John Kurtz Jr., Helena attorney

Attorney John K. Kurtz Jr., 49, of Helena, died Aug. 6 at the
University of Washington Medical Center in Seattle, following
a lengthy illness.

Mr. Kurtz was born on Coronado Island, Calif. He joined
the Army out of high school and served as a military police-
man, stationed in Germany. Later, he graduated from Pierce
College, Cal-State University at Northridge and the University
of Montana School of Law. He was a gifted athlete, most
notably as a football player, during his high school and colle-
giate years. He passed his love and knowledge of the game on
through coaching.

Before becoming an attorney, Mr. Kurtz was a professional
bodyguard, traveling the world providing threat assessment
and personal protection to many well-known celebrities and
their families. He was also an accomplished journalist and
photographer.

“John received a great deal of satisfaction from his work as
a court-appointed guardian ad litem for children, and through
hunting dog rescue work,” his obituary said. He was also an
outdoorsman, fisherman and bird hunter.

Mr. Kurtz is survived by his wife, Leanne Smith, and by his
parents, who live in Elk, Wash.

Rae Kalbfleisch, Shelby attorney

Rae Virgil Kalbfleisch, 78, of Shelby, died of natural causes
on Sept. 8 at a Great Falls hospital.

Mr. Kalbfleisch was born in Dunkirk, Mont., and graduated
from Shelby High School. He received his degree in Business
from the University of Montana. He then enlisted with the
ROTC and served in the military in Texas. He soon went back
to Missoula, graduating in 1957 with a degree in Law from
UM.

Mr. Kalbfleisch has practiced law for the past 51 years in
his hometown of Shelby. He spent 30 years of his profession-
al career serving the public as county attorney, and was a pres-
ident of the Montana County Attorney Association.

Mr. Kalbfleisch was a member of the Shelby Elks, Shelby
Jaycees, Kiwanis, Galata American Legion and St. William
Church. He also helped with the start-up of the Toole County
Education Foundation, which financially assists young adults
in the community achieve a higher education. He also played
a key role in obtaining the large veteran flag that flies at the
entrance to Shelby.

Mr. Kalbfleisch was married to his wife Ann for 42 years
before her death in 1999. He is survived by two daughters and
two sons.

o
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CLASSIFIEDS

CLASSIFIEDS POLICY: Thereis a
minimum charge of $35 for all ads,
even for State Bar of Montana mem-
bers. All ads over 50 words are
charged at 70 cents per word.

Send classified ads to The Montana
Lawyer magazine, P.O. Box 577,
Helena MT 59624; or fax to (406) 442-
7763; or e-mail to cwood@montan-
abar.org. Please include billing
address. The deadline for the October
issue is Sept. 25. Call (406) 447-2200
for more information.

ATTORNEY POSITIONS

ASSOCIATE: Flathead Valley law firm
seeks associate attorney to help with
busy real estate, land use, and litigation
practice. Experience is preferred but we
are willing to train the right person who
possesses a strong work ethic, desire to
learn and improve, and writing and ana-
lytical skills.. Compensation and bene-
fits are very competitive. Submit your
cover letter, resume, transcript, and
writing sample to Ken Kalvig, Kalvig &
LeDuc PC, PO Box 1675, Kalispell MT
59903-1678.

LAWYER / TRAINING COORDINA-
TOR: Montana Department of Justice,
Prosecution Services. Located in
Helena, #41103001. Closes Sept. 24,
2008. Excellent state benefit package.
For more information contact
Workforce Services, Justice Human
Resources at (406) 444-1910, or e-mail

dojapps@mt.gov.

ATTORNEY: The Stacey & Funyak law
firm, a busy litigation firm in Billings,
is seeking an associate attorney. Our
practice is extremely diverse, and we
handle both plaintiff and defense cases.
We are seeking an associate attorney
who is self-motivated. The salary for
this position is negotiable based upon
experience, and comes with a full bene-
fit package. All applications will be
kept strictly confidential. Please submit
a letter of application, resume, writing
sample and law school transcript to

Stacey & Funyak, Attention: Kevin M.
Funyak, PO Box 1139, Billings MT
59103.

ATTORNEY: Busy Kalispell Law Firm
seeks a litigation attorney with some
interest in Social Security and estate
planning. Some experience helpful.
Salary, benefits and profit sharing
depends on experience. Write to The
Montana Lawyer #9-13, PO Box 577,
Helena MT 59624.

GENERAL PRACTICE ASSOCIATE:
Maturity and a good sense of humor
required. Pay range: $45,000- $60,000.
To apply: Send a resume, cover letter,
transcipt, and an original writing sample
no longer than 10 pages to the Law
Office of Carl White, 305 3rd Ave.
#209, Havre MT 59501. New attorneys
encouraged to apply. Position open until
filled.

DEPUTY CITY ATTORNEY:
The City of Dillon desires to contract
for attorney services for prosecution of
criminal offenses. Position is open until
filed, with an immediate start date.
Applicants must be licensed to practice
law in Montana or have taken the July
2008 Montana Bar Exam. Recent grad-
uates are encouraged to apply. This is a
fixed fee contract position paying
$35,000 per year payable in 12 equal
monthly increments. Submit a letter of
introduction, resume, transcript (unoffi-
cial), and three references to the Dillon
Job Service, 730 N. Montana, Cl #4,
Dillon MT 59725. Contact the job serv-
ice at (406) 683-4259 for further infor-
mation.

MLSA STAFF ATTORNEY: The
Montana Legal Services Association has
an opening for a staff attorney in
Helena to serve as MLSA's advocacy
coordinator. This position will be
responsible for coordinating a broad
range of proactive client advocacy
strategies. More information is avail-
able at www.mtlsa.org. MLSA is fund-
ed in part by the Montana Justice
Foundation. Salary depends on experi-

ence. Send a letter of interest, resume,
and three references to: Montana Legal
Services Association, 616 Helena Ave.,
Suite 100, Helena MT 59601, or
hiring@mtlsa.org.

ATTORNEY: Bozeman firm seeking
attorney with 4-plus years litigation
experience. Cases involve natural
resources, business, construction, and
general litigation. Performance-based
compensation. Apply with writing sam-
ple and resume to wifl@law-advisor
.com.

DEPUTY COUNTY ATTORNEY: The
Lincoln County Attorney's Office is hir-
ing a full-time, permanent deputy coun-
ty attorney. Applicant must be licensed
to practice law in Montana. Experience
in criminal law and trial experience is
preferred, including experience as a
legal intern, and familiarity with com-
puterized legal research and word pro-
cessing. Salary — $40,000- $48,000 per
year — depending on experience, plus
excellent benefits. Position is available
Oct. 1, 2008, and is open until filled.
Submit a letter of interest, Public Sector
Job Application, and two letters of rec-
ommendation to: Kootenai Job Service,
417 Mineral Ave., Suite 4, Libby MT
59923. (406) 293-6282.

ASSOCIATE: Great Falls firm seeks full-
time associate attorney interested in
civil litigation practice. Prior experi-
ence preferred. All applications will be
kept confidential. Please submit cover
letter, resume, writing sample and tran-
script to Stephanie Hollar at Smith,
Walsh, Clarke & Gregoire PLLP, PO
Box 2227, Great Falls MT 59403.

PUBLIC DEFENDER ATTORNEY:
Office of the State Public Defender.
$40,000 to $50,000 plus state benefits.
Locations may include Missoula,
Kalispell, Helena, Billings, Butte, Great
Falls, Bozeman and other rural areas.
Perform Public Defender work for indi-
gent clients. Contact Barb Kain, Human
Resource Officer, bkain@mt.gov for
further information and application
requirements.
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ATTORNEY POSITIONS
SOUGHT

LAWYER AVAILABLE: Montana

lawyer available for projects as an inde-
pendent contractor: Memos, research,
motions, briefs, jury instructions, plead-
ings, contract clauses, demand letters,
discovery, trial preparation, etc. Fees
are negotiable. mark@markfiisbie.com
or (406) 924.6945.

YALE QUALITY research and brief writ

ing. Yale Law alumni and research
scholar, award winning legal writer, for-
mer state supreme court clerk, and
experienced Montana lawyer available
on contract basis for legal research,
writing, editing, and trial and appellate
practice assistance. Author of several
winning briefs to the Montana Supreme
Court and victorious on multiple trial
motions and briefs in complex litigation
and criminal cases. Ivy League quali-
ty... without Ivy League expense. Visit
http://stewartrhodeslaw.com; e-mail
stewart.rhodes@aya.yale.edu or call
(406) 249-6461.

BUSY PRACTICE? I can help. Former

MSC law clerk and UM Law honors
graduate with 5-plus years legal experi-
ence available for all types of contract
work, including legal/factual research,
brief writing, court/depo appearances,
pre/post trial jury investigations, and
document review. For more informa-
tion, visit http://www.meguirelaw.com;
e-mail robin@meguirelaw.com; or call
(406) 442-8317.

LEGAL ASSISTANTS
& OTHER PROFESSIONALS

PARALEGAL: Smith, Walsh, Clarke

& Gregoire PLLP seeks an experienced
paralegal to work in a busy litigation
practice. Competitive salary and bene-
fits. Please send a cover letter, resume
and list of references to Stephanie
Hollar, Smith, Walsh, Clarke &
Gregoire PLLP, PO Box 2227, Great
Falls MT 59403.

HUMAN RESOURCES MANAGER:

Cascade County is seeking a full-time
human resources manager with a back-
ground in labor and employment law.

Cascade County employs approxi-
mately 500 full-time employees.
Primary duties include representation
of elected officials and department
heads in the negotiation and adminis-
tration of eleven collective bargaining
agreements, and advice to County
Commissioners and supervisors on
employee disciplinary procedures.
The incumbent is also responsible for
administering the county’s health
insurance program and processing
grievances. Salary depends on expe-
rience. Position is open until filled.
Submit a County job application to:
Cascade County Human Resources,
325 Second Ave. N., Room 108, Great
Falls MT 59401. The County appli-
cation form can be obtained at this
address or at www.co.cascade.mt.us.

PARALEGAL: The Montana Legal

Services Association has an opening for
a paralegal in Missoula. More informa-
tion available at www.mtlsa.org. Send
a letter of interest, resume and three ref-
erences to: Montana Legal Services
Association, 616 Helena Ave., Suite
100, Helena, MT 59601, or
hiring@mitlsa.org.

LEGAL RESEARCH
& PARALEGAL SERVICES

PROCESS SERVER: Ace in the Hole

Process Service for all your service
needs in and around Gallatin County.
We are licensed and bonded. We are
accurate and efficient and in most cases
can serve documents the same day that
we receive the information. Boxes in
Gallatin County justice and district
courts. Please call 556-8100 for more
information.

OFFICE SPACE / SHARE

MISSOULA: Single office or suite avail-

able one block from County
Courthouse. Parking available. Possible
office sharing. Contact Alterowitz Law
Offfices, 327 West Pine St., Missoula
MT 59801; (406) 542-9904 or athomp-
son@alt-law.net.

CONSULTANTS & EXPERTS

NATURAL RESOURCES EXPERT:
Co-counsel and/or associate counsel.
35 years federal and state litigation in
seven western states. Top academic
credentials. Water, oil & gas, environ-
mental, tribal. Dan Israel, (303) 246-
9027; adamatronics@comcast.net.

MEDICAL CONSULTANT / EXPERT:
Mayo Clinic trained physician triple-
board certified in oncology, hematology,
and internal medicine and registered
oncology certified nurse with over
twenty years practical experience avail-
able as medical consultants/experts.
Judy L. Schmidt, MD, FACP. 2835
Fort Missoula Rd., Suite 301, Missoula
MT 59804; (406) 721-1118. Resume
available at drjudyschmidt.com

WATER RIGHTS LITIGATION
SUPPORT: Surface & groundwater
evaluations, expert witness testimony,
modeling and permitting. Geomatrix
Consultants. Contact: Cam Stringer PG,
(406) 542-0129 (Missoula Office); or
Larry Brown, Hydrologist, (406) 442-
0860 (Helena Office).
www.geomatrix.com

FORENSIC ARCHITECT - EXPERT
WITNESS: On-site investigation, doc-
ument review, written reports, expert
testimony for matters involving con-
struction failures, water infiltration,
construction disputes, and personal
injuries occurring in the built envirom-
nent. Recognized as expert in various
courts in New York, New Jersey and
Pennsylvania. Forensic/expert services
are based on over 30 years as a princi-
pal in a general architectural practice
involving almost every byuilding type.
The services offered also include litiga-
tion support, review of issues, standards
of care and code review. Testimony can
include demonstrations, models and
graphics, as required. For case review
call Ira Berliner, A.LA. (406) 690-
0036. Located in Billings.

CERTIFIED LEGAL NURSE CON-
SULTANT: Professional, affordable
assistance with medical lawsuits.
Certified Legal Nurse Consultant,
Registered Nurse, 20-plus years’ experi-
ence. Specialties: screen cases for
merit, assess causation/damages, inter-
pret medical records, facilitate commu-
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nication. Accept cases involving health,
illness, injury, worker’s compensation,
general negligence, defendant or plain-
tiff. Marni Allen, RN,CLNC. (406)
690-4314; www.medicallegalprofession-
al.com.

INTERPRETING & TRANSLA-
TIONS SERVICE: English into
Spanish or Spanish into English. Over
15 years of experience. Simultaneous,
consecutive, interpreting and transla-
tions of documents, in the legal and
medical fields, workers’ comp or any
miscellaneous documents. References
upon request. Call: (406) 370-6049 or
(406) 777-2802. See web site:
www.spanishinterpretingservice.com.

FORENSIC DOCUMENT EXAMIN-
ER: Trained by the U.S. Secret Service
and U.S. Postal Inspection Crime Lab.
Retired from the Eugene, Ore., P.D.
Qualified in state and federal courts.
Certified by the American Board of
forensic Document Examiners. Full-
service laboratory for handwriting, ink
and paper comparisons. Contact Jim
Green, Eugene, Ore.; (888) 485-0832.
Web site at www.documentexa-
miner.info.

INSURANCE CONSULTANT /
EXPERT WITNESS - BAD FAITH:
20 years multi-line claims experience,
including Montana claims. JD & CPCU
credentials. (425) 776-7386,
www.expertwitness.com/huss.

COMPUTER FORENSICS & DATA
RECOVERY: Retrieval and examina-
tion of computer and electronically
stored evidence by certified computer
examiner. Expert testimony on findings.
Practice limited to civil and administra-
tive dmatters. No charge for preliminary
review. Contact Jimmy Weg, CFCE,
Weg Computer Forensics LLC, 512 S.
Roberts, Helena MT 59601. (406) 449-
0565 (evenings); jimmyweg@ya-
hoo.com. Web site at www.wegcomput-
erforensics.com.

MEDIATION

DAVID W. WOODGERD: Montana
Dispute Resolution, PLLC. Attorney
with 30 years legal experience in
Montana is now conducting mediations.

Good listener and problem solver. Fee:
$100 per hour; reduced rates for travel
in Montana. 113 Log Cabin Lane,
Stevensville MT 59870. (406) 370-
8582;. mtdispute@gmail.com, Website:
mediationmtdr.com

SARAH H. SEILER, LCSW, LAC:
Specializing in family dispute resolu-
tion, child-centered divorce mediation,
guardian ad litem representation and
custody investigations. Contact
Resolution Consultants Inc., PO Box
604, Townsend MT 59644, (406) 980-
1615 or 266-5475; sseiler@wildblue.net

J. MICHAEL YOUNG: Experienced
mediator specializing in personal injury,
construction claims, and commercial lit-
igation for 35 years. Mediation facili-
ties available at our Great Falls office.
Willing to travel statewide upon reason-
able notice. Contact at (406) 761-4800
or P.O. Box 3169, Great Falls MT
59403, or michael.young@ablawmt.com

STEVEN J. SHAPIRO: Mediator for
individuals and organizations in con-
flict. Trial court and appellate court
mediations. Attorney with 28 years
experience in general practice of law.
Public and private sector experience.
Will travel. Steven J. Shapiro PC, 9
Friendship Lane, Suite 100, Montana
City MT 59634. Phone (406) 449-
1200. E-mail StevenShapiro@mon-
tanacitylaw.com.

MICHAEL H. KEEDY: As a former dis-
trict court judge, I bring 12 years valu-
able experience to bear in settling your
case. In addition, I have over 30 years’
experience in a variety of other legal
pursuits. Conference rooms are avail-
able at our Kalispell offices. Please call
me at (406) 752-7122 or 888-865-8144.

INVESTIGATORS

INVESTIGATIONS & IMMIGRATION
CONSULTING: 34 years investigative
experience with the U.S. Immigration
Service, INTERPOL, and as a private
investigator. President of the Montana
P.I. Association. Criminal, fraud, back-
ground, loss prevention, domestic,
workers’ compensation, discrimination
and sexual harassment, asset location,
real estate, surveillance, record search-
es, and immigration consulting. Donald

M. Whitney, Orion International Corp.,
PO Box 9658, Helena MT 59604. (406)
458-8796 /1.

FBI NATIONAL ACADEMY GRADU-
ATE: Discreet, professional, reason-
ably priced private detective agency led
by 26-year Great Falls Police lieutenant
Bryan Lockerby. Surveillance, investi-
gations, interviews, dram shop, civil,
locates, fraud, worker's compensation,
etc. (No criminal defense cases.)
Lighthouse Investigations LLC, PO Box
3443, Great Falls MT 59403; (406)
899-8782; www.lighthouseinvestiga-
tions.net.

EVICTIONS

EVICTIONS LAWYER: We do hundreds
of evictions statewide. Send your land-
lord clients to us. We’ll respect your
“ownership” of their other business.
Most evictions cost about $216 includ-
ing all fees and costs. Call for a price
list. Hess-Homeier Law Firm, (406)
549-9611, thesshomeier@msn..com

WEB

MONTANA LAW WEEK
The Weekly Digest of Montana Law
www.MontanaLawWeek.net

flatheadlaw.com
“The single resource for legal information
in Northwest Montana.”

You can find every federal department
and agency
http://www.flatheadlaw.com/federal-depts-
agencies.html
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Your best professional liability
Insurance option is right here in
Montana, your home and ours.

ALPS is a Montana based, attorney-centered company, endorsed by the
State Bar of Montana. We've served Montana lawyers for over twenty
years and are committed to our legal community through:

¢ Lawyers Assistance Program e CLE’s for Local Bar Associations,
State Bar Programs, Support Staff

* Rookie Camp and Law Sections

* Montana State Bar Road Show e Access to Justice Initiatives

FOR YOUR NO-OBLIGATION QUOTE

vy oot o CALL (800) FOR-ALPS
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State Bar of Montana
P.O. Box 577
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